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GOVERNMENT UNDER GOD 
AND THE LAW * 


NCE again we welcome you as friends to join with us 
() in the observance of the ancient tradition of the Red 
Mass. In a brief respite from the urgency of our daily 
tasks, we pause to meditate together upon the enduring mean- 
ing of our labors in the law. In humble acknowledgment of 
our human frailty and intellectual limitations, we pray ear- 
nestly together for new strength and enlightenment from 
Almighty God, the true source of all wisdom, government, and 
law. 

As the colorful red vestments of the Holy Mass symbolize 
the flaming love and divine inspiration of the Holy Spirit, so, 
too, the music and prayers of the liturgy speak with reassuring 
hope of God’s promise of enlightenment to those who humbly 
seek His wisdom and dutifully walk in His law. To them, the 
Holy Gospel of the Mass promises the Bread for which men 
most hunger, His peace that the world cannot give, and His 
heartening counsel, “Let not your heart be troubled nor let 
it be afraid.” 

Now manifestly God has ordained that man work out his 
life and destiny in civil society, for only thus can the indi- 
vidual provide himself with the necessities of life and develop 
his mental and moral faculties. Since authority 1s necessary 


* Sermon delivered by the Reverend Robert J. White, LL.B., J.C.D., Rear 
Admiral (Chaplain Corps), U.S.N.R.(Ret.), at the annual Red Mass cele- 
brated at St. Matthew’s Cathedral, Washington, D. C., January 29, 1956. 
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to direct such efforts for man’s good, law and government trace 
their source to God himself. Consequently, the great responsi- 
bilities which your fellow citizens have entrusted to you as 
makers, interpreters, and administrators of the law carry in- 
deed a Divine sanction and, when well and honestly per- 
formed, merit God’s benediction. 

Happily you need no argument to convince you of the 
powerful religious influence through faith in God and through 
the recognition of the Divine positive and the Natural Law 
in American history. Our needs of today call for a strong 
reafirmance of that traditional guiding principle, for con- 
temporary problems of the law and government present many 
formidable difficulties. The strange paradox is true—that 
even our blessings, the richness and diversity of our natural 
resources, the complexity of our economy, our startling scien- 
tific advances, and, finally, our position among the nations of 
the world,—add heavy burdens and pose novel and difficult 
problems upon legislation and government. Indeed these tasks 
appear sometimes so overwhelming that men of little faith 
and courage become weary and afraid to grapple with the 
resulting legal and governmental problems of such complexity 
and magnitude. But, fortunately, they are only the faint- 
hearted few who have forgotten the surpassing achievements 
of American government “ Under God and the law.” 

Considering the long span of human history, this nation is 
still a relatively new experiment of Federalism with its unique 
contribution of the Bill of Rights. Yet such a constitutional 
democracy was envisaged in religious and moral terms centu- 
ries before it assumed a political terminology. Our glory is 
that these basic ideals of government have endured and 
shaped the course and the development of American law. 

For one notable example: What other nation in its entire 
history has accomplished—by peaceful steps through the force 
of law—the forward measures of social justice enacted into 
law by our American Government in the last half century? 
Such a Christian and humane advance—peacefully through 
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the force of law—to meet and to overcome the hazards of em- 
ployment, the afflictions of physical and mental infirmities, 
and the destitution of old age writes an illustrious chapter for 
our nation in the history of humanity. Nor does this achieve- 
ment lose its bright luster because such advances seemed 
sometimes painful and slow. Nor should religion be blamed 
because some mistaken or even evil men sought to block social 
reform and to perpetuate an unconscionable status quo by dis- 
torting the true meaning and application of the Natural Law. 

Patently, such evils are not the exclusive property of any 
group or time. Shifting balances of power between political 
parties, and shifting balances of power between capital and 
labor, bring similar temptations to men who in their selfish- 
ness would trample underfoot the basic truth that our govern- 
ment must always be an equal partnership of all its citizens 
in law and in justice and never degenerate into a complex of 
competing selfish interests devoid of a moral imperative. 

For another example of American progress: In contrast to 
today’s tragic violence in some other countries because of 
racial differences, our progress—though admittedly slow and, 
as yet, far from perfect—gives eloquent testimony of the 
power of peaceful steps through the force of law in estab- 
lishing as a reality the American Constitutional profession, 
founded upon the Christian teaching that ‘“ All men are cre- 
ated equal.” 

Conceding as we must that this laudable progress in Ameri- 
can Government was brought about by many forces and indi- 
viduals, we still may rightfully maintain that the basic ideal 
of this.social justice and of this racial equality was rooted in 
the Christian belief in the inviolable dignity and eternal worth 
of every individual created in the image of his Maker. The 
enduring power of this religious ideal is but one of many exam- 
ples of the salutary influence of our Christian Constitutional 
heritage upon succeeding generations, even upon those who 
neglect or even deny the duty of formal religious worship. 
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Happily there is evidence on many sides of a renaissance 
of religious faith and restoration of the Christian teaching of 
moral values. Even intellectuals who rejected the authority 
of the Divine positive and Natural law, after the long dark 
night of groping among intellectual shadows, have seen as in 
the full brightness of the morning light the universal truth 
that “man is not sufficient unto himself ” and that the moral 
ordering of society is accessible to human reason and is indis- 
pensable to the maintenance of sound government. 

Moreover, there is discernible a growing realization that the 
sound effectiveness of law and government is critically depend- 
ent upon the people’s religious faith and practice of morality 
in such basic institutions as the family. For cumulative evi- 
dence proves that, when marriage is violated and parental 
authority is neglected or abandoned, then appalling additional 
burdens fall upon law and government in functions which are 
alien to the true nature of the state. 

What are the causes of these evil results? Surely we may 
properly indict that spurious teaching of an exaggerated per- 
sonal freedom which sometimes seems to condone even license 
under the guise of protecting the Constitutional guarantee of 
personal liberty. The true measure of Constitutional freedom 
is not absolute liberty. That teaching is dangerous which fails 
to inculcate the correlative duty of a willing self-discipline 
which is the only firm foundation of American freedom. Some 
of our courts have not been immune from the effects of such 
a false philosophy when they attempt—without the support 
of history or logice—to impose the innovation of a hierarchy 
of constitutional rights to the prejudice of religion and morals. 
In a few leading cases, such courts have minimized the historic 
positive moral purposes of law and struck down statutes aimed 
at evils threatening to corrupt morals and to encourage licen- 
tiousness and degeneracy. Semantics became the cunning 
instrument for voiding such reasonable and necessary laws. 
The sound good sense of the masses of the people is not de- 
ceived by such techniques. For they remember, in contrast, 
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the traditional ability of Common Law courts—without stat- 
ute, to punish criminally those assaults which would weaken 
and destroy the moral fibre of the people and, in particular, 
would corrupt the morals of the young. 

Our Constitutional democracy can survive only if there be 
acceptance not only of the supremacy of the law but as well 
the interpretation of laws and governmental power in terms of 
the highest moral insights regarding man’s true nature in rela- 
tion to God. 

Hopefully, we are awakening as from a drugged slumber to 
an acute realization of the shocking damage to law and gov- 
ernment by those who have ridiculed religious truths, denied 
moral values, and dismissed traditional ideals of law and 
ethics as no longer useful. Their error is fatal even if their 
purposes are sincere. For when the Rationalists declared that 
the only basis of law and government is “a compact of force 
or utility,” or the historic evolutionists defined government as 
“the blind unfolding of an inexorable pattern ”; or the prag- 
matists dismissed basic principles and ideals in favor of “ the 
unfettered experimentation of expedience ”’—all were advo- 
cating, whether consciously or not, a philosophy which leads 
inexorably to state absolutism and the essential evil of Com- 
munism which we abhor—the reduction of the individual to a 
puppet of the omnipotent state. 

Fortunately, there is widespread evidence of a deepening 
ground swell of reasoned conviction which repudiates such 
false philosophy and demands a greater emphasis upon the 
ethical training of all our youth including law students who 
will be our future lawyers and judges. These unmistakable 
signs point to a renaissance of ethical ideals and the strength- 
ening of moral standards in law and government. Such a 
praiseworthy trend may well be an integral part of the con- 
temporary phenomena of a growing awareness and apprecia- 
tion of religious values in American life which we pray may 
become a permanent reality. 

Only a few weeks ago, several hundred judges, legislators, 
lawyers, and historians met at the Harvard Law School for 
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several days in a conference on “ Government under Law ” on 
the occasion of the two hundredth anniversary of the birth of 
Chief Justice Marshall. 

Now, it is of historic significance that this large and notable 
group were united in enthusiastic reaffirmation of three his- 
toric Christian foundations of American law and government: 

First: The affirmation that the purpose of goyernment and 
society is the good of the individual ; 

Second: That Constitutionalism is a moral precept; and 

Finally: That there must always be a vigilant concern for 
“ the criteria of goodness in law and in government.” 

Well may we ask the reason for this surprising unanimity 
among scholars of so many varied schools of jurisprudence. 

Perhaps it was because they had come to the realization 
that no greater evil can befall a nation than the denial of the 
reality of evil. 

Or, perhaps they, as all of us, have learned that the defiance 
of any moral authority—parental, school, or community— 
leads to the swift decline of the rightful authority of law and 
government and leads even to disloyalty to the nation itself. 

Or, perhaps it was due to the tragic realization that the 
goals, materialism, victory in war, and trust in the cooperation 
of allies in peace had successively failed to fulfill our hopes 
and instead brought bitter frustration. 

Or, finally, perhaps it was because in the anguish of their 
souls they saw clearly that the only hope for the survival of 
our way of life or the alternative of the holocaust of civiliza- 
tion lies in the restoration of the moral foundation of law and 
justice between nations. 

Whatever be the reason or reasons of this solemn profession 
of faith, we rejoice and thank God that in these critical days 
good and humble men are not afraid to proclaim their trust 
in God and His moral law. Surely, then, this becomes our 
prayer in this Red Mass and always that God may enlighten 
our minds and strengthen our wills to enshrine these criteria 
of goodness in government in this our beloved nation of free 
men as we work out our destiny “ Under God and the law.” 


THE CONCEPT OF AN ECCLESIASTICAL 
OFFICE IN THE COMMENTARIES OF 
THE EARLY DECRETALISTS * 


NEW era in canonical jurisprudence began with the pro- 
mulgation of the Decretales Gregorii 1X, for it ushered 
in the age of the Decretalists. These men, often the 

masters and professors of law at the great universities, were to 
spend their lives in the study and exegesis of this text. Their 
deep knowledge of its meaning enabled them to reconcile, in 
a masterly way, apparent discordances. Indeed, the Decretal- 
ists enriched the science of canon law with their learning, and 
by committing their voluminous studies to writing enabled all 
future students to appreciate their scholarship and erudition. 
There is proposed here a study of a few of the earliest of these 
commentaries of the thirteenth century, so that one may in- 
spect the fully rounded out canonical doctrine on the medi- 
aeval concept of an ecclesiastical office. 


ARTICLE 1. THE Glossa ordinaria or BERNARD OF PARMA 
(Circa 1240) 


The first Decretalist to be studied is Bernard of Parma, also 
called Bernard de Botone, born at Parma at the beginning of 
the thirteenth century. He was a professor of canon law at 
the University of Bologna, where’he died in March, 1266. He 
spent his life compiling an Apparatus on the Decretals, which 
eventually was accepted as the Glossa ordinaria to that text. 
Tn editing his work Bernard availed himself of the many com- 


* Permission to reprint from the work, The Mediaeval Concept of an 
Ecclesiastical Office (Washington, D. C.: The Catholic University of 
America Press, 1956), a dissertation by the Reverend Donald Edward 
Heintschel, J.C.D., given through the courtesy of the aforesaid Publisher. 

The present study is a sequel to the previous article entitled, “The 
Concept of An Ecclesiastical Office in the Decretales Gregori IX (1234),” 
which appeared in the January number of The Jurist of the current year. 


131 


132 THE JURIST | 


mentaries on the Compilationes Antiquae. Among others he 
cited the glossae of Tancred, of Laurentius Hispanus, and of 
Vincentius Hispanus, and in so doing presented the doctrine 
of these earlier commentators. Since most of the decretals 
contained in these earlier collections were to be incorporated 
into the Gregorian collection, these commentaries were to pre- 
serve the earlier canonical traditions, and thus Bernard of 
Parma serves as a link between the two." 


SECTION 1. THE EPISCOPAL OFFICE 


Throughout his commentary Bernard of Parma devoted 
considerable discussion to the many aspects of the episcopal 
office. Indeed, it is from this analysis that the most definitive 
statement on the concept of an ecclesiastical office can be 
established. He began by noting that the episcopal dignity 
is indeed an order and participates in the sacramental charac- 
ter of orders. He stressed this doctrine though it stood con- 
trary to the view supported by several earlier authors.” 

Another interesting development of doctrine concerning 
episcopal orders derives from the statement which compared 
with the matrimonial bond the bond that unites a bishop to 
his diocese. The discussion of the simile, established in patris- 
tic tradition, was provoked by a decretal of Innocent III. As 
the marriage bond (carnale coniugium) is indissoluble, so too 
the bond (spirituale coniugium) uniting a bishop and his 
charge is indissoluble, and can be rescinded only by divine 
intervention: “... divina potestate coniugium spirituale dis- 
solvitur, cum per translationem, depositionem, aut cessionem 
authoritate Romani Pontificis (quem constat esse vicarium 
Tesu Christi) episcopus ab ecclesia removetur.” * In like man- 


1Stephen Kuttner and Beryl Smalley, “The Glossa Ordinaria to the 
Gregorian Decretals,” the English Historical Review, LX (1945), pp. 97-105. 


2 Bernard’s doctrine is outlined in Glossa ordinaria, ad X, V, 33, 5, s.v. 
sut ordims. The contrary view finds expression in Swmma_ Parisiensis 
(McLauglin edition) ad D. XXI, 1, et ad D, XXXII, 1. 


StL vee 


4 Loc. cit. 
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ner, as the marriage bond arises out of the contracting consent 
of the parties, so too the basis of the spirituale coniugium of 
the episcopal office is a spiritual contract. This contract comes 
into existence at the moment a bishop is chosen and confirmed 
in office: “. .. per confirmationem acquirit electus plenam 
administrationem et vinculum coniugale contractum est.” > 
These contractual formalities, then, establish an inherent 
capacity in the bishop-elect, so that he can exercise his juris- 
dictional rights even prior to his episcopal consecration.® 

This certainly marked a momentous evolution in mediaeval 
canonical doctrine, since, as our research has shown, the earlier 
commentaries made no distinction between the ministerial and 
jurisdictional authority intrinsic to the episcopal office. In 
fact, it was their thought that the governing rights and 
authority were an integral part of the episcopal order, and 
consequently not distinct from it. Here for the first time, 
however, one notes an acknowledgement of this necessary 
separation of powers. 

Bernard of Parma was not satisfied with making this dis- 
tinction, for he illustrated his doctrine by enumerating the 
numerous facets which individually make up these episcopal 
faculties: 


Pertinentibus ad iurisdictionem, puta sicut est iudicare, excom- 
municare, corrigere, iuramenta recipere a vasallis, confirmare, 
investire, beneficia conferre, et consimilia quae constituunt in 
iurisdictione, ut in X, I, 6, 9, et X, 1, 7, 1, haec omnia in confir- 
matione sequitur electus. Ea vero quae sunt ordinis, sicut 
clericos ordinare, chrisma conficere, depositio clericorum, bene- 
dicere virgines, et ecclesias et altaria consecrare, et similia 
conferuntur in episcopali consecratione, ut in D. LXVIII, 4, et 
x, 1, 6, 28, cb 41,7, 2." 


5 Glossa ordinaria, ad X, I, 6, 9, s.v. confirmata. 
6 Glossa ordinaria, ad X, I, 6, 15, s. v. transmissam. 


7 Glossa ordinaria, ad X, I, 6, 15, s. v. de talibus. Bernard concluded this 
gloss with the following: “...ante consecrationem quasi vidua dicitur 
ecclesia propter huiusmodi, ut ibi dicitur.” 
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Following the lead of previous commentators, Bernard also 
considered the concepts of the lex dioecesana and the lex wuris- 
dictionis: “...in quibus legibus consistit totum ius et potestas 
episcoporum.” * He introduced nothing new in his treatment 
of these two concepts except for the replacement of the “ dare 
beneficia” by the “ datio curae animarum”. In fact, his defi- 
nition parallels the one that is to be found in the gloss of 
Ioannes Teutonicus.® It is evident, then, that Bernard wished 
to retain this latter concept of the earlier commentators, even 
though his own jurisprudence on the ministerial and juris- 
dictional capacities of the episcopal office was by far more 
incisive. 

SECTION 2. THE “ Cura Animarum” OF THE 
ARCHDEACON’S OFFICE 


An earlier analysis has shown in some detail the essential 
elements that constituted the archdeacon’s office. It has been 
pointed out that this official was second only to the bishop in 
the exercise of jurisdictional authority, and that his office was 
the source whence proceeded the regular supervision and disci- 
pline within the diocese. 

A new mode of expression for this composite of rights and 
duties is to be found in Bernard’s treatment of this function- 
ary. It will be recalled that Ioannes Teutonicus spoke of the 
jurisdiction of the archdeacon; Bernard of Parma, on the other 
hand, spoke of the “ cura animarum.” A precise definition of 
this “care of souls” is not to be found in the sources, but an 
approximate delineation of the rights inherent in it can be 
gleaned from the following decretal of Gregory IX to the 
Archdeacon of Paris: 


8 Glossa ordinaria, ad X, I, 31, 18, 8. v. de lege iurisdictionis. This two- 
fold concept was used by the early mediaeval canonists to identify and 
distinguish the ordinal and jurisdictional powers inherent in an ecclesias- 
tical office. For further details see: P. Martinien de Roulers, O.M.Cap., 
La Notion de Juridiction dans la Doctrine des Décrétistes et des premiers 
Décrétalistes de Gratien (1140) a Bernard de Bottone (1250) (Assisi: 
Collegio San Lorenzo da Brindisi, 1937). 


9 Glossa ordinaria, ad C. X, q. 1, c. 1,8. v. quidam laicus. 
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. .. Sed cum in iure confessus fuerit quod archidiaconus Ambi- 
anensis de consuetudine suspendit, excommunicat et absolvit 
presbyteros et priores, et parochiales ecclesias interdicit, necnon 
archidiaconus visitat, et inquirit quae viderit inquirenda, et 
procurationes ratione visitationis recipit, evidenter apparet, 
quod curam habeat animarum annexam.!° 


It is evident then that the cura animarum as exercised by 
the archdeacon connoted in reality a jurisdictional capacity. 
It consisted in a judicial and coercive power, as well as in a 
right of visitation and supervision. It is to be noted, however, 
that this power was really not coextensive with the episcopal 
prerogatives, since the archdeacon could not commit to an- 
other this cura animarum unless this special faculty was 
granted through a special mandate of the bishop, or as the 
result of an entrenched custom, and so, following Huggucio, 
the glossator maintained that the archdeacon’s office of itself 
comprised a circumscribed ordinary jurisdictional power that 
was entirely distinct from any ministerial capacity. 

As in Joannes Teutonicus, so too in Bernard of Parma a 
great deal of concern was evidenced as to whether the arch- 
deacon did or did not possess these powers in virtue of his 
office.’ The sources revealed that a considerable amount of 
customary practice had grown up around the archdeacon’s 
office. The common law granted this official certain preroga- 
tives, but the practice drawn from customary usage had in 


10 X, I, 6, 54; Potthast, n. 8306. 


11 Glossa ordinaria, as X, I, 29, 15, s.v. archidiaconus: “Archidiaconus vel 
etiam archipresbyter potest committere curam animarum, sed hoc est quando 
ab episcopo est eis specialiter concessum, ut X, I, 23, 4; vel cum aliis hoc 
obtinet de consuetudine, ut in X, I, 6, 54; X, I, 23, 10; X, V, 31, 2. 


12 Glossa ordinaria, ad X, I, 23, 4, s.v. consuetudinis: “...Huggucio dicit 
quod archidiaconus de iure communi non habet curam animarum, nisi 
specialiter ab episcopo demandetur, nec alii potest committere... Alii dicunt 
contrarium, scil., quod habet curam animarum et iurisdictionem, et eo quod 
episcopus eum instituit, sive quia per collegium eligitur et per episcopum 
confirmatur, generalem administrationem cum iurisdictionem adipiscitur et 
facit ad hoc.” See also Glossa ordinaria, ad X, I, 6, 7, 8. v. archidiaconus ; 
X, I, 6, 54, 8. v. suspendit; X, I, 39, 2, 8. v. ecclesiastica sententia; Exon lens 
7, 8. V. turgia. 
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many places greatly augmented these rights. Bernard summed 
up the situation quite well in the following gloss: 


Alia autem sunt illa, quae de iure communi pertinent ad archi- 
diaconum, ut X, I, 23, 7, et 9. Alia vero potius habent archi- 
diaconi de consuetudine quam de iure communi: quia visitant 
et corrigunt de consuetudine, ut in X, I, 23, 10, et X, I, 6, 54, 
et sic de consuetudine omnia alia iura consimilia intelleguntur 
... Sic ergo iura quae loquuntur diversimode de iurisdictione 
archidiaconi, intellegenda sunt secundum diversas consuetudines 
diversorum locorum, ut in X, I, 4, 6.73 


Thus it can be supposed that the archdeacon, either from the 
common law or through customary usage, possessed an ordi- 
nary jurisdictional capacity in virtue of his office. This paral- 
lel mode of expression, i.e. cura animarum and jurisdiction, 
should be noted here again since it was in reference to the 
episcopal office that the commentators spoke of the jurisdic- 
tion of a bishop and at the same time of the lex dioecesana 
and the lex zurisdictionis intrinsic to the episcopal office. 


SECTION 3. INSTITUTION IN AN OFFICE AND BENEFICE 


Mediaeval jurisprudence considered the two concepts of 
office and benefice as coextensive. Now there shall follow a 
brief analysis of some of the canonical formalities which were 
to precede the actual possession of the title to a benefice. The 
III General Council of the Lateran (1179) had once again 
determined the necessity of a specific title at ordination,‘ thus 
reestablishing the ancient discipline of Chalcedon. 

The significance of the concept of title was thus expounded 
by Bernard of Parma: 


... dicitur titulus, ipsa ecclesia, ut titulus Sancti Petri. Unde 
singuli tantum clerici per singulos tantum titulos sunt ponendi, 


18 Glossa ordinaria, ad X, I, 23, 4, s. v. consuetudinis. X, I, 4, 6, rubric reads: 
“In attribuendis officiis novae dignitati, serviatur consuetudo vicinarum 
civitatum, quae si diversa fuerit, servabitur magis rationabilis, et alii non 
praeiudicans.” 


14 X, III, 5, 4. See also: X, III, 5, 16; X, III, 5, 1; as well as the Glossa 
ordinaria, ad X, III, 5, 4, s. v. diaconum. 
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i.e., ecclesias. Unde in ordinationibus quando vocantur clerici, 
dicitur talis ad titulum talis plebis. Item titulus dicitur cleri- 
catus vel canonicatus in aliqua ecclesia. Unde dicitur intitulari, 
i.e., inclericari vel canonicari. Et dicitur titulus quilibet ordo 
ecclesiasticus et quaelibet dignitas vel praelatio. Unde dicitur 
quis intitulari in aliqua ecclesia, i.e., ordinari vel praefici.1® 


A cleric then was always ordained under some title, but for 
the effective execution of this the law established certain 
canonical procedures. In the event of a vacant benefice there 
was often to be considered the right of presentation which in 
varying circumstances likewise determined the right of insti- 
tution in that benefice.!® 

Normally, however, the canonical possession of an office and 
a benefice was achieved through institution and investiture: 


... Instituere est spiritualis beneficii vel dignitatis possessionem 
corporalem tradere, quod spectat de iure communi ad officium 
archidiaconi, ut in X, I, 23, 9, et X, III, 8, 6,.. . investire est 
ius canoniae vel dignitatis tribuere, quod potest fieri per annu- 
lum vel librum, sed per hoc non adipiscitur quasi-possessionem 
nisi postea corporaliter instituatur.1* 


It was thus that a cleric was established in office, and conse- 
quently was granted the right to perform the divina officia that 
integrated his “ office,” #* namely, to preach and to administer 
the sacraments. His jurisdiction, however, was always limited 
to the internal forum, unless at the same time he possessed 
some prelatial dignity, as for example that of a prelate in some 
collegiate chapter.’® Then he likewise possessed jurisdictional 


15 Glossa ordinaria, ad X, I, 6, 54, s. v. intitulatus. 


16 For a detailed analysis of this institute see: Glossa ordinaria, ad X, I, 
29, 6, 8. v. plus turis; X, III, 49, 8. v. praesentationem rectoris. 


17 Glossa ordinaria, ad X, ITI, 8, 4, 8. v. institwatur. 
18 For example, see Glossa ordinaria, ad X, V, 38, 12, s. v. alieno. 


19 Glossa ordinaria, ad X, I, 31, 3, s. v. ecclesiastica sententia: “...illud 
generaliter traditur, quod quilibet praelatus collegiatae ecclesiae, licet subsit 
episcopo, est iudex ordinarius in plebe sua et habet iurisdictionem cognoscendi 
et excommunicandi, ut hic dicit et in C. XV, q. 3, c. 1, et in X, I, 1,2. Et 
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powers similar to those attributed to the office of bishop and 
archdeacon, and thus shared with them in the supervision 
within the diocese. 


SECTION 4. PENAL LEGISLATION 


As the previous article has shown, twelfth-century legisla- 
tion, particularly that of the III Lateran Council in 1179, did 
much to clarify the confused pre-existing notions of the 
Church’s penal laws as applied to delinquent clerics. The laws 
on suspension, however, needed further clarification. This the 
commentators achieved by gathering together the principles 
contained therein and from them formulating their canonical 
doctrine. Bernard of Parma was indeed among these. His 
Glossa ordinaria contains a number of treatises on this specific 
subject, analyzing in detail the Church’s three-fold distinction 
in the penalty of suspension.”° 

The import of the legislation of 1179 was that suspension 
from office necessarily restricted the rights flowing from that 
office, either ministerial or jurisdictional or both. The glossa- 
tor was greatly concerned with the distinction of these two 
rights inherent in an ecclesiastical office. He remarked that 
four basic canonical rights were forfeited by the suspended 
cleric: both the active and the passive role in all elections,” 
the right of being postulated by others,” and finally, the right 
to confer a benefice.** Then he continued: 


... Nonne iudicare et praebendas dare est iurisdictionis? Uti- 
que. Numquid suspensus potest huiusmodi iurisdictionem 


illum dico praelatum hoc facere posse, et talem iurisdictionem habere, qui 
electus est a collegio vel universitate, X, I, 6, 1, et D. XCIII, 7, et idem in- 
telligo, si praeficiatur collegio vel universitati ab eo qui habet administra- 
tionem cum iurisdictione, puta episcopo.” 

20The doctrine outlined here is taken from the following glossae: Glossa 
ordinaria, ad X, I, 4, 7, s. v. a suspensis; ad X, I, 6, 25, s. v. admuserat; ad X, 
II, 25, 9, s. v. contigeret; ad X, V, 31, 18, s. v. inanes. 

2 Xo Ly 48s ak, dy 6) LOS oreo Ge 

22 X, I, 5, 1, in fine. 

23 X, III, 8, 5. 
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exercere? Dicunt quidam quod episcopus suspensus potest ex- 
communicare, et praebendas dare: et respondent illi, X, III, 
8, 5, quod ille episcopus erat ab officio suspensus et iurisdictione. 
Sed dicunt, quod canonicus suspensus eligere non potest: quia 
cum sit supsensus, nihil officii retinet: secus est in praelato.. . 
Alii dicunt et melius, quod episcopus suspensus non potest ex- 
communicare, nec interdicere, nec dare praebendas . . . 24 


The right to inflict an excommunication, to impose an inter- 
dict, and to confer a benefice pertained solely to the jurisdic- 
tional authority inherent in the episcopal office, since a bishop 
could exercise this authority even though he was not as yet 
consecrated, “. . . quia plus auferet ei suspensio, quam con- 
tulerit consecratio: ut dici consuevit, plus tollit negatio, quam 
ponit affrmatio.”** Thus a limitation of the episcopal juris- 
dictional power was effected through a suspension ab officio, 
although the ministerial powers remained intact. Bernard, 
however, saw the need of a distinction here. A cleric sus- 
pended ab homine was totally deprived of any and all jurisdic- 
tional capacity intrinsic to his office. Just as one who had 
been excommunicated could not excommunicate another,”* so 
too one who had been suspended ab homine could not in turn 
suspend another.” On the other hand, a cleric who had been 
suspended a canone retained certain rights inherent in his 
office: 

. .. Si vero aliquis esset suspensus a canone, puta participando 
cum excommunicatis, ille talis bene potest eligere, et alia facere 
quae sunt iurisdictionis, sed eligi scienter non potest.”8 


Bernard of Parma summed up this doctrine with the follow- 
ing: “. . . quia mitius agitur cum lege, quam cum ministro 
legis.” * 


24 Glossa ordinaria, ad X, I, 4, 7, 8. v. a suspensis. 
25 Loc. cit. 

26C, XXIV, q. 1, c. 4. 

HDG, Wh, BUN, Mey 

28 Glossa ordinaria, ad X, I, 4, 8, s. v. a suspensis. 


29 Loc. cit. 
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Another type of suspension to be noted here is the SUuspensio 
a beneficio. The intimate connection between the institute of 
a benefice and that of an ecclesiastical office has already been 
studied here, and thus one naturally wonders whether the 
jurisprudence on penalties will reflect a unified doctrine in 
reference to the two: 


Et licet isti sint suspensi a beneficio, non impediuntur a divinis 
officiis. Unde omnia negotia tam spiritualia quam temporalia 
possunt exercere; et tempora talis suspensionis deberent etiam 
officiare: quia in poenam talis suspensio introducta est: tamen 
modicam sustentationem debent tunc habere, ne ex toto egeant.*° 


This penalty, therefore, curtailed the enjoyment of the 
emoluments flowing from the benefice itself, as well as the eco- 
nomic administration of its goods such as the acts of buying 
and selling,*? but did not in any way affect the status or office 
of the delinquent. 

The combined suspension ab officio et beneficio is another 
example of a penalty to be considered here.** It was quite ex- 
tensive in its impact. In fact, Bernard compared its effect to 
that of a total excommunication or deposition. For the delin- 
quent was not only deprived of his benefice and sustenance, 
but was also excluded from the communion of the faithful as 
well as any spiritual benefits that might be his through his in- 
corporation in the Church.** 


ARTICLE 2. THE Commentaria or INNocENT IV (1245) 


Sinibaldo Fieschi was born in Genoa. He pursued his juris- 
tic studies at the University of Bologna under such learned 


30 Glossa ordinaria, ad X, I, 6, 25, s. v. admiserant. 

BEX Vy Saks 

32 Glossa ordinaria, ad X, I, 6, 43, s. v. suspenduntur: “...hic (X, I, 6, 43) 
privantur officiis et beneficiis, et sic in duobus puniuntur, quia plus peccant; 
et ibi (X, I, 6, 7) privati sunt beneficiis tantum, quia minus peccant ibi quam 
hic...hic maior poena imponit quam ibi, quia plus offendit qui contra 
ecclesiasticam libertatem aliquid fecit; sed ibi eligitur persona indigna.” 


383 Glossa ordinaria, ad X, II, 25, 9, s. v. contigeret. 
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canonists as Laurentius Hispanus, Vincentius Hispanus, and 
Ioannes Teutonicus. After completing his schooling he stayed 
on at the university as a professor of canon law until 1226, 
when he was called to be an auditor litterarum contradictarum 
in the Roman Curia. In the following year he was raised to the 
cardinalate, with the Church of Saint Lawrence as his titular. 
After a distinguished curial career he was elected to the Su- 
preme Pontificate in the year 1243. During his reign he com- 
posed a splendid Apparatus upon the Decretales Gregorii IX. 
Innocent IV prepared his commentary as a private doctor 
rather than as the Supreme Legislator of the Church, and by 
using an exegetical method set forth the canonical teaching 
outlined in the Decretals.** 


SECTION 1. THE JURIDICAL CONCEPT OF THE 
“ Cura Animarum ” 


In the previous article there was set forth the concept of the 
cura animarum as possessed by the archdeacon and other 
minor prelates within a diocese. Innocent IV indicated * that 
this doctrine was really Huggucio’s, and that Bernard of 
Parma followed him in this. His own doctrine, however, dis- 
agreed with their opinion. The basis for his contention seems 
to have arisen out of the distinctions then being proposed by 
the canonists and theologians in the concept of jurisdictional 
power with specific reference to the internal and sacramental 
forum. 

In attempting a solution to his difficulty Innocent IV dis- 
tinguished between the concepts of cura and of cura ani- 
marum.*® According to Fieschi, the concept of cura animarum 
related exclusively to a use of the sacramental powers of abso- 
lution, and therefore the cura animarum could rest solely with 
one who was in priestly orders. Thus an archdeacon could not 


384 The writer has used the edition Commentaria in V Libros Decretalium 
Innocentui IV, Venetiis, 1570. 


35 Commentaria, ad X, I, 28, 4, s. v. curam. 
36 Commentaria, ad X, I, 23, 4, s. v. curam; et ad X, III, 5, 28, s. v. curam 
animarum. 
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be said to possess the cura animarum unless he also possessed 
the sacerdotal character. In keeping with this doctrine Inno- 
cent IV also maintained that, even though an archdeacon 
could bestow a church upon a priest, nevertheless he could not 
grant to that priest the cura animarum unless the archdeacon 
himself were constituted in priestly orders.** 

The concept of cura, on the other hand, implied a much 
wider extension of meaning. It served to designate a public 
power exercised by certain ecclesiastical officials. Its primary 
purpose was not the forgiveness of sin, but rather the mainte- 
nance of discipline and morale among the faithful.** 

Thus Innocent IV clarified the concept of an ecclesiastical 
office by incisively distinguishing between the ministerial and 
jurisdictional powers possessed by certain officials. The cura 
animarum postulated a ministerial capacity, whereas cura de- 
rived from a jurisdictional authority; both, however, were in- 
trinsic to certain ecclesiastical offices, and as such conferred 
upon their possessors certain ecclesiastical rights and obliga- 
tions towards the Church in general as well as to its individual 
members.*® 


SECTION 2. Dignitas AND Personatus 


Mediaeval parlance developed a definite pattern of designat- 
ing the type of office possessed by certain functionaries within 
the Church. The sources and commentaries reveal the fact 
that the expressions dignitas and personatus were often used 


37 Commentaria, ad X, I, 23, 4, 8. v. curam: “...Quamvis dici posset quod 
archidiaconus et electi et confirmati et alii huiusmodi, quamvis non sint 
sacerdotes, tamen possunt dare ecclesias sacerdotibus nec dant curam 
animarum, sed is, cui dant quando fuit factus sacerdos.” 


ie nai aaa ere hore : , 

38“... large dicitur cura potestas eiiciendi et recipiendi in ecclesiam, corri- 
gendi et puniendi excessus. Sub hac cura est excommunicare, interdicere, 
visitare, etc., quae sunt ad correctionem morum.’—Loc. cit. 


89 Innocent IV further clarified this distinction in the following gloss: 
Commentaria, ad X, V, 31, 18, 8. v. violare: “...absolvere excommunicatum 
per sententiam non est ordinis, sed iurisdictionis, sicut excommunicatio, C. Iie 
q- 1, c. 11. Sed absolutionis solemnia exhibere, sicut dicere orationes cum 


stola, et psalmum poenitentialem, et in ecclesiam introducere, est ordinis et 
officii, X, V, 39, 29, in fin....” 
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as equivalent to the concept of offictum. Normally this termi- 
nology was reserved for privileged offices such as canonries in 
cathedral and collegiate chapters. Fieschi noted the diversi- 
fied customs so prevalent throughout mediaeval Europe. He 
mentioned, for example, that an official who was charged with 
the temporal administration of the church property was nor- 
mally said to possess a dignity (dignitas), while in England 
this functionary was called a curate (curatus). Likewise, in 
many places abbots and bishops were considered as having 
only a dignity, and not a personatus, even though they did 
exercise extensive jurisdictional powers. To eliminate this 
equivocation, therefore, Innocent IV set forth a concise defini- 
tion of each of these concepts.** 

A dignity (dignitas) implied administrative capacity, either 
temporary or perpetual. An official who possessed a personatus, 
besides having administrative capacity also had jurisdictional 
authority. A beneficiary was one who possessed a dignity as 
well as a benefice with the cura animarum.*” Finally, a charge 
which lacked any ministerial or jurisdictional authority was 
referred to as an officium. 


SECTION 3. THE TRANSFER AND LIMITATION OF 
JURISDICTIONAL POWERS 


Although it is evident that certain ecclesiastical offices sub- 
ordinate to the episcopate possessed a circumscribed jurisdic- 
tional authority, nevertheless the transfer of this power to a 
duly constituted official often posed problems for the canon- 
ists. Fieschi dealt with this question in various sections of his 
commentary. The normal procedure seemed to be the election 
to these prelatial offices by some corporate body (universitas) 
which possessed the right to transfer the power of its govern- 
ance, as for example the election to the office of abbot.** This 


40 Glossa ordinaria, ad X, III, 4, 3, s. v. dignitates; et ad X, I, 3, 15, s. v. 
maiores et digniores; et ad D. XXV, 1, Casus. 


41 Commentaria, ad X, III, 5, 28, 8. v. personatus. 
42 Commentaria, ad X, III, 5, 33, s. v. ad rectoriam. 


43 Commentaria, ad X, I, 31, 6, s. v. significavit. 
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transfer of power, however, was always limited by the common 
law; for although the electors could transfer certain adminis- 
trative and jurisdictional capacities to the elected, neverthe- 
less they could never convey the right to inflict an excommuni- 
cation and to impose an interdict.4* These two powers were 
intrinsic to the episcopal office only, and in fact were called the 
mucro episcopalis. But if the election was carried out under 
episcopal authority, or was subsequently approved by the 
bishop, then and only then did the elected official possess the 
totality of jurisdictional authority.*° 

One final point to be noted is that these officials possessed 
ordinary power. An election, therefore, did not effect a dele- 
gation of power. Even the episcopal prerogatives held by 
these minor officials were considered ordinary faculties and 
thus were made available for delegation to others.*® 


SECTION 4. THE EPISCOPAL OFFICE 


The basic mediaeval concept of the episcopal office has al- 
ready been sufficiently reported here. It will suffice then to 
add the few supplemental details that Innocent IV contrib- 
uted. He reasserted the traditional twofold distinction in 
episcopal authority. His application of this doctrine was re- 
stricted to the governance of parishes within the diocese with 
specific reference to regulars and their rights of exemption. 
Through his detailed analysis and application of the various 
facets of power embraced in the lex dioecesana and the lex 
wurisdictionis he established the measure of authority that 
a bishop could exercise over exempt religious and their 
churches.**7 He maintained that the privilege of exemption ex- 


44 Commentaria, ad X, I, 23, 5, 8. v. sententiam: “...Praelati qui habent 
tantum iurisdictionem a collegiis, vel aliis quam episcopis, non possunt ex- 
communicare, quia hance potestatem non potest concedere nisi episcopus, C. 
XXIV, q. 3, c. 17...nam quod non habent, dare non possunt.” 

45“ .nisi forte collegium eligeret authoritate episcopi, vel ab eo con- 
firmaretur.”—Loc. cit. 

46 Commentaria, ad X, I, 31, 3, s. v. praelatis. 

47 Commentaria, ad X, III, 35, 1, s. v. vendicare. 


CONCEPT OF AN ECCLESIASTICAL OFFICE 145 


tended not only to the religious themselves, but also to their 
churches, except for those which were distinctly parochial. In 
those churches a bishop retained his authority over the vicars 
assigned to them. This authority he held in such a manner 
that it was from him that they received their authority to act 
as well as their very appointment to the office.*® 


ARTICLE 3. THE Summa Aurea (1253) AND 
Commentaria (1271) oF HOSTIENSIS 


The published studies of still another mediaeval canonist re- 
main to be analyzed here, those of the justly famous Henry of 
Susa, Cardinal-Bishop of Ostia, and hence called Hostiensis. 
Henry of Susa pursued his legal studies at the University of 
Bologna, but did not remain there as many of his predecessors 
had; instead, he taught at Paris from 1230 until 1240. Some- 
time between 1250 and 1253 he composed his Summa Aurea, a 
collection of essays briefly expounding the contents of the vari- 
ous titles in the Decretales Gregoru IX. Several years after 
composing this work Hostiensis completed (June 8, 1270-April 
30, 1271) his most noteworthy contribution to canonical sci- 
ence, and undoubtedly the most illustrious of all mediaeval 
commentaries, his Commentaria on the Decretals. In this 
work he set about to expound all of the canonical doctrine 
contained in each chapter of the compilation of Gregory IX. 
Hostiensis died in 1271. The exact date is not certain; authors, 
however, generally point to October 25 or November 6 of that 
year.*® 


SECTION 1. THE OFFICE OF AN ORDINARY 


One of the original contributions of Hostiensis to mediaeval 
jurisprudence was his formulation of concise definitions of 
many canonical concepts, as for example of the concepts of 


48 Commentaria, ad X, V, 33, 7, s. v. specialiter; et ad X, III, 35, 7, 8. v. 
omnino; et ad X, III, 29, 1 (expositio ad rubricam). 


49 Van Hove, Prolegomena, pp. 476, 478. The following editions were used: 
Summa Aurea (Venetiis, Ad Candentis Salamandrae Insigne, 1570) and Com- 
mentaria in Libros Decretalium (6 vols., Venetiis, Apud. Iuntas, 1581). 
(Hereafter cited Swmma and Commentaria). 
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ordinary and delegated authority. Some of the details of the 
origin and development of these concepts have already been 
reported. It was this author, however, who seemed to synthe- 
size all the principles of his predecessors, and through this 
analysis to set forth the most consistent statement of this 
doctrine. The mediaeval development of these concepts was 
usually centered around the judicial authority possessed by 
various officials within the Church. As has been noted before, 
the concept of jurisdictional capacity was in its canonical 
origin identified exclusively with the handling of judicial 
affairs.®4 

A person was said to hold an ordinary office if in his own 
right (zure suo) or in virtue of some privilege attaching to his 
benefice he could exercise a universal jurisdiction in the terri- 
tory and over the subjects committed to his care. The posi- 
tion of delegate, on the other hand, lacked one or the other of 
these requisites, and thus did not carry with it the possession 
of ordinary authority. 


Normally, then, one was constituted an ordinary in one of 
three ways: 1) in virtue of a committed exercise of authority. 
Thus the Pope in appointing Patriarchs or Archibishops con- 
stituted these officials as ordinaries with the consequent ca- 
pacity to act, not simply as his delegates, but rather in their 
own right; 2) through an election to office: 


. .. Item universitas facit ordinarium eligendo ipsum. Potest 
igitur dici quod omnes ministri ecclesiae qui per electionem 
creantur, iurisdictionem ordinariam habent ex quo administra- 
tionem consequuntur . . . 5? 


and 3) as a result of some entrenched customary practice. 
This was, in particular, exemplified in the authority possessed 
by the archdeacon. 


50 The details here presented are taken from Summa, I, 33. 


51 Summa, II, 2, § qualiter distinguatur: “...est autem iurisdictio: potestas 
de publico introducta cum necessitate iuris dicendi, et aequitatis statuendae .. .” 


52 Summa, I, 33, § quis possit constituere. 
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The law likewise established certain requirements. To be 
an ordinary one necessarily had to be free, and not a serf; of 
the male sex; and at least twenty years old. Besides, an ordi- 
nary had to be prudent and discreet in all his dealings, and not 
in any way infamous. Thus a heretic, a schismatic, or an ex- 
communicate was barred from holding such an office. 

Hostiensis then undertook to analyze the constitutive ca- 
pacities possessed by an ordinary. He summed up the matter 
thus: “...ut habeant curam subditorum suorum.” This cura 
certainly implied a very generic concept, but through his sub- 
sequent analysis it could easily be established that the notion 
of cura comprised in reality the totality of all ministerial and 
jurisdictional powers possessed by individual officials within 
the Church. Hostiensis also noted the hierarchical grades 
among these officials, detailing the specific sphere of authority 
exercised by each, the one subject to the other, and yet no one 
the delegate of the other. 


... Sunt autem distinctae iurisdictionis, et gradatim ascendunt 
et descendunt. Unde Papa superior est omnibus, et legatus post 
ipsum quantum ad provinciam sibi commissam . . . postremo 
archidiaconus qui est iudex archipresbyterorum, archipresbyter 
presbyterorum, presbyter propriorum parochianorum . . .*? 


An ordinary, however, though established in office, could be 
hindered from exercising his authority. The mediaeval canon- 
ists maintained that a suspensio ab officio was in reality an im- 
pediment to the use of ordinary power; likewise, an ecclesias- 
tical official, once he had become excommunicated, could not 
exercise his prerogatives. 

Finally, the possession of an ordinary office was subject to 
termination in four specific ways: 1) through the death of the 
office-holder, “. . . quia mors omnia solvit; ” 2) through resig- 
nation from his office; 3) through deposition from it, and 4) 
through a transfer to another specific assignment. 

This doctrine as enunciated by Hostiensis was certainly a 
clarification in the mediaeval concept of an ecclesiastical of- 


53 Ibid., § quid pertinet ad officium, n. 7. 


148 THE JURIST 


fice. It must be admitted, then, according to Hostiensis, that 
to be constituted in an ecclesiastical office a person had to par- 
ticipate in some degree in the ministerial and jurisdictional 
authority established by Christ in His Church. 


SECTION 2. THE Officialis 


An ecclesiastical office of considerable interest in the present 
study is that of the officialis.* This functionary was first 
mentioned in decretal legislation when Alexander III (1159- 
1181) settled a dispute in the archdiocese of Canterbury over 
the right to institute clerics in their benefices.” 

Bernard of Parma had defined his réle in the diocesan gov- 
ernment thus: 


Officiales dicuntur quibus episcopi committunt vices suas, qui 
possunt instituere vice episcoporum.*® 


Hostiensis recognized this opinion,®’ but took exception to it at 
the same time. He noted that there were authors who held 
that the office of the officialis was specifically limited to the 
conferring of benefices, whether this was accomplished iure 
suo, or in virtue of some approved custom, or finally through a 
special mandate issued to this functionary by his bishop. 
Taking these details into consideration, Hostiensis maintained 
that the office of the officialis was indentifiable with that of 
the archdeacon. On the other hand, noting the practice in 
France and “ in alus diversis mundi partibus,” Hostiensis also 
asserted that this functionary held an ecclesiastical office dis- 
tinct from that of the archdeacon. Custom then was evolving 
a new ecclesiastical office. 


54 For a comprehensive study of this office see: Paul Fournier, Les Ofi- 
ciakités au Moyen Age (Paris, E. Plon et Cie., 1880). 


OO LIL i; Oo) dl, ny Leela. 

56 Glossa ordinaria, ad X, III, 7, 3, s. v. offictalium. Cf. also Innocent IV. 
Commentaria, ad X, III, 7, 3, s. v. officialum: “Nomine talium officialium 
intelligo hic comprehendi omnes ad quos de iure vel consuetudine approbata 


pertinet collatio, sive fuerit archidiaconus, sive alii, dummodo authoritate 
speciali vel generali episcopi faciant.” 


57 Commentaria, ad X, III, 7, 3, s. v. ex sequentibus. 
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In defining the authority of the officialis Hostiensis stated 
that he possessed ordinary jurisdiction, and represented the 
episcopate in all jurisdictional matters within the confines of 
the diocese. “Unde et quod ipse fecit, episcopus facere 
videtur.”’ ®§ 

SECTION 3. THE PAROCHIAL OFFICE 

Mediaeval jurisprudence presents a unique and interesting 
insight into the concept of an ecclesiastical office in its detailed 
treatment of the parochial office. It must be remembered that 
the proprietary church concept was still prevalent in Europe.*® 
A parish, according to this theory, was devoid of any juridic 
personality, it was merely the subject of certain defined rights 
and obligations. In keeping with this the beneficiary of such 
a land-holding was called a vicar or a rector, charged with the 
administration of the tenure, and the obligation of caring for 
the spiritual wants of the faithful attached to it. In return for 
this service the incumbent was conceded the right to share in 
the profits accruing from his benefice. The beneficiary was 
said to have a “ ius percipiendi proventus in ecclesia.” ® Hos- 
tiensis defined a parish: 


Locus in quo degit populus alicui ecclesiae deputatus, certis 
finibus limitatus, et accipitur quatenus spirituale ius ecclesiae 
se extendit.®+ 


He called it a “locus,” thus withholding from the notion of a 
parish the concept of any canonical personality. Subse- 
quently, when dealing with the ius parochiale,” he regarded it 


58“ officialis is qui ad iurisdictionem pertinent vices episcopi representat.” 
—Loc. cit. 


59 Heintschel, op. cit., pp. 6-10. 
60 Hostinesis, Summa III, 5, § quid sit praebenda. 
61 Summa, III, 35, § quid sit parochia. 


62 Summa, III, 35, § in quibus consistit: “Tus parochiale consistit in cura 
animarum parochianorum de quibus parochialis sacerdos coram Deo tenetur 
reddere rationem si culpa sua perirent . . . consistit in collatione sacrorum . 
in coemeterio et iure sepulturae, in poenitentiis audiendis...Unde parochiani 
singulis diebus dominicis et festivis debent ad propriam ecclesiam convenire.” 
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as essentially the liability that devolves upon the rector of a 
church to minister to the spiritual needs of the faithful. The 
rector or the vicar, however, assumed the obligation in virtue 
of his incumbency in the benefice, rather than as a duly consti- 
tuted official in the Church, and as such could not be said to 
hold an ecclesiastical office in the sense that has been outlined 
here. Nevertheless, the vicar’s exercise of the ministerial 
powers which were his through ordination did confer upon 
him a circumscribed ecclesiastical status or office. He lacked 
any and all jurisdictional power, however, except that which 
he exercised in the internal and sacramental forum. 


SECTION 4. THE FORMALITIES ANTECEDENT TO POSSESSION 
OF AN ECCLESIASTICAL OFFICE 


To achieve the complete possession of an ecclesiastical office 
as well as the right to exercise the canonical rights inherent in 
it, its recipient had to obtain authoritative approval in his of- 
ficial status. Mention has already been made of some of the 
formalities outlined in the decretal legislation, but there may 
be added here a little of the detail that Hostiensis contributed 
in this regard. It is important that the reader keep in mind, 
first of all, the basic distinction between the ministerial and 
jurisdictional authority possessed by an ecclesiastical official, 
and also his rights as an ecclesiastical beneficiary. To the 
mediaeval canonist this threefold distinction was basic to the 
concept of any eccleisastical office. 

Logically, then, ordination or consecration was the first step 
in the establishment of an office, for it was in virtue of the 
sacrament of orders that a person became sealed with a charac- 
ter that segregated him from his brethren and bestowed upon 
him certain capacities to perform the divina officia. 


Sacramentum ecclesiae ab Apostolis introductum [sic] cuius 
character per manus impositionem praelati, secundum formam 
ecclesiae, cooperante Spiritu Sancto, imprimitur ordinato, ut in 
certis officiis valeat administrare.®* 


83 Hostiensis, Summa, I, 24, § quid sit ordo. 
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It happened quite frequently, especially in the more impor- 
tant offices such as that of a bishop or an abbot, that one was 
chosen prior to any consecration, blessing, or ordination. In 
this instance the one so elected acquired a ius to that office, 
that is, a canonical right to be ordained and established in of- 
fice. This zus also conveyed to the elected all the jurisdictional 
and administrative powers inherent in his office, although the 
“ plenitudo officit’ was necessarily postponed until the time of 
sacred ordination or consecration.** 

Supplementing this all ecclesiastical officials possessed bene- 
ficiary rights. Some possessed these in virtue of their appoint- 
ment to an office, while others were dependent upon an assign- 
ment to a specific benefice, and so their offices were not inte- 
grated until such an appointment had taken place.® 


SECTION 5. AN ECCLESIASTICAL OFFICE AND 
ITS INHERENT POWERS 


Hostiensis in his Commentaria presented the clearest and 
most definitive statement in all mediaeval canonical literature 
thus far considered concerning the concept of an ecclesiastical 
office. Indeed, so the writer thinks, he not only synthesized 
all previous expressions of this concept, but he also established 
in his commentary on the Decretals the common mediaeval 
doctrine on this basic institute of canon law. His canonical 
acumen enabled him to distinguish the ministerial and juris- 
dictional authority inherent in an ecclesiastical office even 
more incisively than his predecessors. 

This study has already demonstrated that a new mode of 
signifying the concept of jurisdictional power was evolving 
during the early years of the thirteenth century. In keeping 
with this the archdeacon was said to possess the cura ani- 
marum rather than jurisdiction, although this latter mode of 


64 Hostiensis, Commentaria, ad X, I, 6, 34; et ad X, I, 6, 5; et ad X, I, 23, 4. 


65 Commentaria, ad X, III, 8, 4, s. v. et assignatione: “... circa quod notan- 
dum quod quantumcumque aliquis in canonicum canonice eligatur, in prae- 
benda tamen non habet administrationem nisi sibi primitus assignetur... 
Electio enim dat ius canonicatus...Assignatio autem praebendae, quae con- 
sistit in facto administrandi in ea, tribuit potestatem administrandi.” 
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expression was still in vogue. Innocent IV, on the other hand, 
was wont to designate the cura animarum as a limited type of 
jurisdiction to be exercised in the internal and sacramental 
forum, and so only by one who was in priestly orders. 

Hostiensis, however, disagreed with Innocent IV. As he 
rightly pointed out, postestas and cura were two distinct con- 
cepts. One had a capacity or a power (potestas) in virtue of 
his ordination, that is, one possessed the authority to perform 
the sacred offices, inclusive of the exercise of the “ power of the 
keys.” On the other hand, there were many who possessed a 
cura who did not have any sacerdotal authority (potestas), 
such as the archdeacon, once he was canonically confirmed and 
instituted in his office.” The cura animarum, therefore, per- 
tained to the jurisdictional authority possessed by an ecclesias- 
tical office-holder, and was not an integral part of his minis- 
terial rights. The potestas clavium, however, could be acces- 
sory only to the priestly office, even though its exercise might 
be restricted, since a bishop could limit the use of this power.® 

The commentator summarized his argument in the follow- 
ing gloss: 


Unde et quando talis praelatus ordinatur, non datur ei cura, 
quam iam receperat, sed potestas ligandi, atque solvendi animas 
sibi commissas, quam sine ordine non habebat, quamvis posset 
alii (sacerdoti tamen) committere, ut easdem in foro poeni- 
tentiali audiret et absolveret: quia hoc iurisdictionis est, quam 
ratione curae habet.®® 


The jurisdictional concepts of the lex dioecesana and the lex 
turisdictionis as inherent in the episcopal office had fallen into 
desuetude in Hostiensis’ day. In fact, he referred to this doc- 


66 Commentaria, ad X, I, 23, 4, s. v. animarum: “Ego tamen hance distine- 
tionem non intelligo: etenim potestas ligandi et solvendi in foro poenitentiali 
cura dici non potest, nec secundum ius: quia hoc nullo iure cavetur, nec 
secundum rationem.” 


SUX, 1; 6: SP Ay, 6 ibs kee 8: x Ve ar S. 
68 X, III, 40, 9. 


69 Commentaria, ad X, I, 28, 4, s. v. animarum. 
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trine as the distinctio antiquorum doctorum. Nevertheless, 
he chose to discuss these two concepts, and in so doing further 
clarified the notion of the episcopal office.” 

In the first place he mentioned that there is a basic distinc- 
tion between these two: the lex iurisdictionis, on the one hand, 
is an active power that enables a bishop to do or to perform 
certain ministerial and jurisdictional acts, whereas the lex 
dioecesana is rather a passive potency, a capacity to receive 
the diocesan revenues that are his in virtue of his office.” All 
previous commentaries had placed the ministerial powers to 
confer the sacraments within the ambit of the lex iurisdic- 
tionis. Hostiensis, however, noted the discrepancy, and re- 
solved it by including these ministerial rights within the one 
concept, the lex dioecesana, thus separating this power from 
the jurisdictional powers possessed by a bishop.” 

This completes the treatment of the mediaeval canonical 
doctrine on the concept of an ecclesiastical office. An ecclesi- 
astical office, as it was understood in the latter half of the 
thirteenth century, could be defined as a sacred commission or 
charge to exercise in one’s own name either the proper minis- 
terial functions inherent in the class or grade of orders pos- 
sessed, or the jurisdictional powers possessed in virtue either 
of the common law or of the established customary practice, 
or of both, as well as all of the administrative powers defined 
by ecclesiastical law as attaching to the said commission or 
charge. 


Dona.p EF. HEINTSCHEL 
ToLepo, OHIO 


70 Commentaria, ad X, I, 31, 18, s. v. ad legem wurisdictioms; et ad X, III, 
35, 1, s. v. Theodosius. 


71 Commentaria, ad X, III, 35, 1, s. v. offeri contingit: “...fit haec mentio 
de duplici lege in quibus universa potestas episcoporum: lex iurisdictionis 
consistit in conferendo, scil., in actione, e.g., conferre beneficia, iudicare, 
privare, etc....lex dioecesana consistit in recipiendo, i.e., in passione dulci, 
sicut est tertia oblationum et mortuariorum.” 


“ 


72 Commentaria, ad X, I, 31, 18, s. v. ad legem iurisdictionis: “...unde 
melius est quod dicamus quod una lex tantum est, quam habet episcopus in 
ecclesiis sibi subiectis, scil., lex dioecesana, sub qua et lex iurisdictionis et 
totum ius episcopale comprehenduntur.” 


PRINCIPAL ASPECTS OF THE WORK OF 
THE ADVOCATE AND PROCURATOR 
IN MARRIAGE TRIALS * 


HE advocate is one who gives legal assistance to one of 
the parties. The procurator is an agent for one of the 
parties, commissioned by a principal to act in the latter’s 
name. Usually, the offices of advocate and procurator are 
combined in one person. Laymen cannot be expected to know 
the various legal technicalities required adequately to argue 
their cause; consequently the assistance of an advocate is, 
practically speaking essential. Even in summary cases the 
pastor of the petitioner acts at least unofficially as an advocate. 


1. SELECTION OF AN ADVOCATE AND PROCURATOR 


The party may select his own advocate, or one may be desig- 
nated by the court.! Should the party have chosen a negli- 
gent or incapable advocate, the presiding judge, after consult- 
ing the collegiate tribunal, may select another lawyer, so that 
the client’s cause is properly presented before the court.? 
Moreover, the judge himself can and should see that evidence 
is supplied when it is not furnished by the advocate.® 

Ordinarily, in matrimonial causes there is no need for both 
parties having an advocate; * however, both may have their 
respective advocates if they should so desire, or if the presid- 
ing Judge should consider it opportune. In view of the office 
of the defender of the bond, whose duty it is to defend the 
marriage bond with every legitimate means, it would be rare 


* Paper presented by the Very Rev. Msgr. A. M. Bottoms, J.C_D. at the 
Regional Meeting of The Canon Law Society of America, Denver, Colorado, 
October 24-25, 1955. 


1 Art. 43, par. 1. 
2 Art. 43, par. 2; cf. can. 1655, par. 2. 
3Can. 1619, par. 2. 


4 Doheny, Canonical Procedure in Matrimonial Cases, 2 vols., Vol. I, Formal 
Judicial Procedure, 2 ed., 1948; Milwaukee, Bruce Pub, Co., p. 161. 
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that another advocate for the defendant would be necessary. 
Nevertheless, the defendant may choose an advocate to whom 
arguments and proofs may be furnished by the party for the 
furtherance of the cause; sometimes it may even be advisable 
for the judge himself to appoint another advocate, not because 
the judicial process requires it, but for the prudent assurance 
to the defendant that his rights will be safeguarded.® 

Ordinarily the same person is designated to fulfill the two- 
fold role of advocate and procurator; however, should the 
party so desire, he may appoint a procurator distinct from, 
and in addition to, the advocate. Even though the parties 
have appointed an advocate and a procurator, they themselves 
are nevertheless bound to appear in court in person whenever 
the law or the judge demands their presence;7 the judge 
therefore could not permit the procurator or the advocate to 
perform all the duties of the parties, such as serving in place 
of the party at his interrogation.® 

Each party to the trial may appoint only one procurator, 
who, in turn, may not substitute another procurator, unless he 
has the express authorization to do so.® 

Sometimes for a just reason a party may designate several 
tentative proxies, with the proper authorization of the pre- 
siding judge.’° 

. Nevertheless, the general rule holds that only a single agent 

is to function at a time. 

With regard to the number of advocates who may be called 
upon for legal aid by a party in one and the same trial, the 


5 Cf. art. 43, §§ 3-4. 
6 Art. 44. 
7 Can. 1647, art. 45. 


8 Bottoms, The Discretionary Authority of the Ecclesiastical Judge in Matri- 
monial Trials of the First Instance. The Catholic University of America 
Canon Law Studies, n. 349 (Washington, D. C.: The Catholic University of 
America Press, 1955), p. 57. 


9Can. 1656, $1; art. 47, $1. 
10 Art. 47, $2; cf. can. 1656, $2. 


156 THE JURIST 


law makes no restrictions." A plurality of advocates for the 
same process may be designated simultaneously or at intervals 
as the occasion demands.” 

In view of the stringent requirements in respect to the per- 
sonal qualifications for procurators and advocates, particularly 
for the latter, there could arise in many dioceses a great dif- 
ficulty, if not an impossibility of fulfilling these requirements. 
It seems that the presiding judge may admit, by way of ex- 
ception, to the office of advocate or procurator one who lacks 
the full legal training demanded by the Instructio of 1936, 
provided that the appointed one otherwise meets the require- 
ments of canon 1657.4 

It is the duty of the presiding judge to see to it that the 
procurator has a legitimate mandate from the party without 
which no procurator can validly act; ** likewise, in order to 
undertake the pleading of a cause, the advocate must have 
proper authorization from the party, or from the judge when 
the court appoints the advocate, similar to the mandate of the 
procurator; mention of this authorization should be incor- 
porated in the acts.1® 

Advocates whom the bishop has listed in the legal register ** 
are bound, upon receipt of a mandate from the presiding judge 
of the tribunal, to give gratuitous assistance to those to whom 


11 Cf. can. 1656, §3; art. 47, $3. 


12Blat, De Processibus (Romae: Institutum Pontificium Internationale 
“Angelicum,” 1927), p. 162. 


13 Cf. Art. 48, which in addition to the general requisites urges three years 
training for advocates and one year for procurators, preferably in the 
S. R. Rota. 

14 Hogan, Judicial Advocates and Procurators, The Catholic University of 
America Canon Law Studies, n. 183 (Washington, D. C.: The Catholic Uni- 
versity of America Press, 1941), p. 91; Canon 1657, §1: Procurator et advo- 
catus esse debent Catholici, aetate maiores, bonae famae; acatholicus non 
admittitur, nisi per exceptionem et ex necessitate. § 2. Advocatus debet prae- 
terea esse doctor vel alioqui vere peritus, saltem in iure canonico. 


15 Art. 49, §§ 1-3; cf. cans. 1659, 1660. 
16 Art. 28, §4; can. 1661. 
17 Cf. art. 53, §1. 
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this privilege has been granted by the tribunal.18 The advo- 
cate thus designated may not withdraw from his task, unless 
for some reason approved by the presiding judge,!® such as 
illness, incompatible assignments, special obligations, and the 
like.” Should the advocate resign without the judge’s ap- 
proval, he can be punished by the presiding judge—which 
punishment may be increased by the collegiate tribunal even 
to suspension from office.” If the advocate thus appointed 
does not fulfill his duty with proper diligence he may be repri- 
manded by the judge.” If the advocates fail seriously in their 
duty, a fine may be imposed upon them or they may be re- 
moved from office.”* 

Neither the Code nor the /nstructio makes any mention of 
any fees granted by the court in the event of gratuitous legal 
assistance. Doheny remarks that the custom of the Rota in 
this matter might well be followed by diocesan tribunals—the 
advocate is presented a few hundred lire at the trial’s end.** 


2. ASSISTANCE IN FORMULATION OF THE Libellus 


It is in formulating the introductory bill of complaint that 
the prospective litigant is actively assisted for the first time 
by the judicial advocate and procurator. 

Although the petitioner may be assisted in drawing up the 
bill of complaint, care must be given to the legal requirement 
of the signature. Preferably, the bill should be signed by the 
client. However, the procurator, if properly authorized, has 
the right in law to sign the libellus for the petitioner.**> The 


18 Art. 53, §2; cf. can. 1916; arts. 237-240. 

19 Art. 240, § 1. 

20 Doheny, op. cit., I, 571. 

21 Art. 240, §1; cf. cans. 1916, $1; 1663; 1666. 


22 Art. 240, §2; this the judge may do either ex officio, or upon the demand 
of the defender of the bond or the promoter of justice. 


23 Cans. 1625, §3; 1666. 


24 Doheny, op. cit., I, 572. In the U.S. a relatively greater amount would 
be indicated. 


25 Canon 1708, § 3. 
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_ advocate on the contrary, possesses no such right, unless he is 
also the procurator.”® 

In addition to observing the legal requirements of the h- 
bellus itself,27 an alert advocate and procurator may render 
valuable assistance to the court by joining to the bill any docu- 
ments which are deemed necessary and useful. 

The advocate and procurator may continue to assist the 
plaintiff with regard to the libellus in the event that it is re- 
jected by the court.”* If, in his judgment, it has been refused 
illegitimately, recourse may be had within an equitable period 
of ten days to the superior court of second instance or directly 
to the Tribunal of the Sacred Rota. 

The need for legal direction will likewise be experienced by 
the petitioner whose libellus meets with no response. In the 
absence of a decree admitting or rejecting the bill of complaint 
within a continuous month, the advocate and procurator may 
insist upon action from the tribunal. Preferably this will be 
lodged in writing.?® Five days after the filing of this plea, 
should it continue to be ignored, recourse may be had to the 
Ordinary, provided that he is not the judge, or to the superior 
court, requesting that the inferior tribunal be compelled to 
consider the bill or that substitute judges be designated. 


3. THE ForRMAL SUMMONS 


Upon receiving a formal citation to appear in court for the 
contesting of a lawsuit,®° the defendant’s first step should be 
concerned with the designation of a procurator. In the event 
that a procurator has already been commissioned by both 
parties, the summons may be directed to these officials who 
may respond in the names of their clients, representing them 


26 Cf. S. R. Rota, Neo-Ebor., Decis. XLIV, 29 Dec., 1911—III (1911), 516; 
Doheny, op. cit., p. 190. 


27 Canon 1708; art. 57. 

28 Canon 1709, §§1, 2; art. 44, § 2. 

29 Cf. Coronata, Institutiones, III, 146. 
30 Canon 1711, §1; art. 71, §1. 
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before the tribunal according to the terms of the citation. 
Realizing, however, that the offices of advocate and procura- 
tor are not always combined in one person, the Matrimonial 
Instruction of 1936 introduced a legal provision of considera- 
ble practical importance, namely, a summons may be pre- 
sented to a duly authorized advocate who thereby is enabled 
to substitute for the procurator in responding.*? Furthermore, 
legal representatives may appear in court of their own accord, 
thereby affording the tribunal an opportunity of learning the 
allegations of the plaintiff and of hearing both parties, in 
which circumstances the citation becomes unnecessary.#? In 
matrimonial cases introduced by the promotor of justice, ow- 
ing to the inability of the parties to challenge the validity of 
their marriage, it appears that the consorts may be cited and 
may respond through the representatives permitted them by 
law provided that the tribunal issues no decree to the con- 
trary.** 

A further consideration to be borne in mind by the advo- 
cate and procurator with reference to the summons is that of 
contumacy.*® Provided that a declaration of contumacy is 
legally possible, the procurator of the opposite party may re- 
quest the judge to issue a decree declaring the contumacious- 
ness of the delinquent litigant or procurator according to law.*® 
Upon the insistence of the opposing procurator a delinquent 


31 Cf. canons 1712, §§ 2, 3; 1647; art. 74, §3; 44, $2. In some cases this 
representation will be necessary: cf. cc. 1648; §3; 1649; 1654, §1; 1655, 
§4; 1713. : 

32 Art. 74, § 4; cf. canon 1661; Doheny, op. cit., p. 248. 

33 Canons 1711, §2; 1647; art. 74, §2; 44, §2. 

34 Cf. art. 46; §1, n. 2; 38; 39; 41, §4; 45; 74, §4; canon 1647; Doheny, 
op. cit., p. 249. 

35 Contumacy in the judicial sense is defined by Coronata as: ... in- 
obedientia commissa erga iudicem ab eo qui legitime in iudicium citatus, nulla 
iusta causa impeditus, nec per se nec per procuratorem, comparet sive initio 
sive decursu iudicii, qua inobedientia extante, contumax absens proprio iure 
renuntiare censetur—Znstitutiones, III, 279. Cf. canons 1842; 1848; art. 89, 
$$) 2: 

36 Canons 1843, 1844, §1. 
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plaintiff, as well as a defendant, may be declared contuma- 
cious, in which event the plaintiff is deprived of his right to 
prosecute the case.*7 Moreover, the defendant could then de- 
mand that the case be dropped and the acts considered void, 
or, despite the plaintiff’s absence, he might seek to have the 
suit carried through to completion.** 


4. Tue Contestatio Lrtis 


In order to determine the object of the controversy clearly 
and precisely by the formulation of the issue in pleading, the 
parties once again may and should have recourse to the assist- 
ance of the advocate and procurator.*® In accordance with 
the terms indicated by the citation,*® the issue may be joined 
by any person who has a right to be a party in the suit. As 
a result, legally authorized procurators may appear before the 
tribunal to effect this element of procedure.*? It does not 
seem necessary for both procurators to appear in court simul- 
taneously since some authors point to the possibility of their 
positions being presented in writing or in any manner which 
establishes a petition and its contradiction.*7 Doheny makes 
specific mention of the fact that an advocate may be present 
at the joinder of issue in addition to the procurator.** Such a 
course is advisable owing to the possibility of his gaining 
thereby an early insight into the general character of the case, 
together with clues which the exchange of views might suggest. 

In the event that the terms of the controversy are not 


37 Canons 1842, 1849; 1850, $1. Cf. art. 91, §1. 

38 Canon 1850, §3. Cf. canon 1850, $2; art. 91, § 2. 
39 Cf. canon 1726. 

40 Cf. canons 1712, §3; 1715, §1. 


41 Cf. canon 1727; Noval, De Iudiciis, p. 293; Wernz-Vidal, Jus Canonicum, 
VI, pars I, 342; Cappello, Praxis Processualis, p. 19. In addition to the 
authorization required for acting at this stage, the official not yet approved 
must petition and obtain such approbation: cf. canon 1658, § 2; art. 48, § 4. 


42 Wernz-Vidal, op. cit., VI, pars. I, 341; Coronata, Institutiones, III, 158; 
Muhiz, Procedimientos Eclesidsticos, III, 240. 


43 Op. cit., p. 261. 
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clearly defined or admit of some misunderstanding, the pro- 
curator of either party may call upon the judge to provide for 
precise formulation of the doubt.‘ 


5. INTERROGATION AND JUDICIAL CONFESSION OF THE PARTIES 


In order to expedite construction of the process in the pro- 
batory stage, the parties are permitted to indicate matters for 
investigation to be proposed to each other and to suggest 
points upon which the respective parties should be interro- 
gated.*® As a result, the advocate and procurator with a view 
to strengthening his case may request permission of the judge 
to present a list of points to be proposed to and answered by 
the other party.*® 

Unlike the period before the Code in which authors admitted 
the possibility of a client’s responding through a procurator in 
possession of a special mandate, the present legislation re- 
quires that response to interrogation must proceed from the 
litigants directly. 

With reference to the judicial confession of a litigant,*” a 
practical point which suggests itself concerns the possibility 
of such admissions proceeding from a legal representative. 
There can be no doubt that the law inclines to exclude the 
procurator in this element of procedure.*® 

While it is legally sound to follow those authors who permit 
indirect confession only by virtue of express special authoriza- 
tion,*® tribunals would act more in conformity with the spirit 
of the law in requiring that the parties themselves be directly 
responsible for an act of such a nature and of such conse- 
quences.° 


44 Cf. canons 1728; 1729, §3; art. 88. 

45 Canons 1742; 1745, §1; art. 110; 113, 114, 117, Instructio. 

46 Cf. Hogan, op. cit., p. 145; Cappello, Praxis Processualis, p. 50. 
47 Canon 1750. 

48 Cf. Canons 1746, 1743, § 1; 1647; 1622. 


49 Noval, De Iudiciis, p. 318; Vermeersch-Creusen, Epitome, III, 76; Wernz- 
Vidal, op. cit., VI, pars. I, 388. 
50 Hogan, op. cit., p. 147; cf. canons 1751; 1752, 1662. 
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6. Tue TESTIMONY OF WITNESSES AND EXPERTS 


In order to safeguard the rights of his client, the legal 
assistant may petition the judge to summon witnesses or ex- 
perts ex officio.” 

Furthermore, the advocate and procurator should be mind- 
ful of his right to petition the court for a re-summoning of a 
witness or expert for subsequent deposition regarding facts 
which should be further clarified.*” 

The advocate and procurator may also request the court to 
exclude the person or the testimony of the undesirable witness 
or expert.** 

Canon 1771 prohibits the parties from assisting at hearings 
of witnesses save where the judge deems that they should be 
admitted. The Matrimonial Instruction of 1936 not only 
excludes the parties but legal assistants as well. This general 
regulation may be waived only by way of exception, should 
circumstances appear to warrant it.°°> Thus, although it is 
clear that no general permission may be extended to lawyers 
permitting them to assist at the interrogation of witnesses, 
nevertheless in view of the fact that relaxation of this general 
law is legally possible, Hogan recommends the lodging of a 
petition for admittance to all hearings of a particular trial.® 


51 Cf. canons 1619; 1759, §3; art. 123. 
52 Canons 1781; 1786; art. 107; 135. 


53 Canon 1764, §2. Cf. can. 1783, §2; 1764, $5; 1785; 1783; 1858; 1859; 
art. 131, §§2, 3, Instructio; Coronata, Institutiones, III, 205; Roberti, De 
Processtbus, II, 53; Vermeersch-Creusen, Epitome, III, 68. A form may be 
found in Cappello, Praxis Processualis, p. 85. The right of the advocate and 
procurator with reference to exceptions lodged against witnesses is in like 
manner applicable to the possible exceptions taken to experts. Canons 
1795, 1796, 1979, 1982; art. 142; 143; 145. 


54 The reasons for this exclusion are well outlined by Cardinal Lega in his 
Commentarius, II, 708-705; cf. Coronata, Institutiones, III, 212; Noval, De 
ludictis, p. 341. 


55 Art. 128; cf. art. 96, § 1. 
56 Op. cit., p. 150. 
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Personal contact would undoubtedly bring about a more in- 
telligent evaluation of testimony in the lawyer’s brief. It 
would also place him in a more favorable position with regard 
to the lodging of possible exceptions and to the formulation of 
subsequent questions. In fact, his presence at times would 
obviate the necessity of recalling witnesses for further testi- 
mony since clarifying questions could be proposed to the pre- 
siding judge at once. Furthermore, attendance of the legal 
adviser is the most practical manner of fulfilling what at times 
might prove an obligation, namely, that of safeguarding his 
client’s rights with regard to precise court reporting.®” 

Not only may the advocate and procurator present to the 
court a list of points for interrogation of witnesses and ex- 
perts,°* but also, when admitted to hearings, he may propose 
questions to the examining judge who will then, as he sees fit, 
interrogate the witness accordingly.®® 

The parties, witnesses, and experts are never to be fore- 
warned of questions to be proposed to them.® As a result, the 
advocate and procurator may do nothing more than indicate 
the broad, general outline which he feels the interrogation 
may follow, explaining technical terms likely to be encoun- 
tered. There must be absolutely no attempt made to induce 
or to influence specific replies, to say nothing, of other forms 
of collusion.*! However, the lawyer would be entirely within 
his rights in explaining to his client or witness the extent of 
one’s obligation to respond to questioning.” 

In this connection, it appears that the advocate and pro- 
curator must refrain entirely from attempting to interview the 


57 Cf. canons, 1777-1780; 1801; art. 103, §2; Doheny, op. cit., p. 366; Lega, 
Commentarius, II, 716. 


58 Canon 1745, §1; 1799, §1; art. 114; 147, §3; cf. Cappello, Praxis Pro- 
cessualis, p. 50. 


59 Canon 1773; art. 101. 
60 Canon 1776; art. 103, §1, a. 
61 Canon 1755, §3; art. 121, §3. 


62 Cf. canons 1743, §1; 1755; art. 111; 121; Lega, Commentaries, II, 714; 
Doheny, op. cit., pp. 319, 356. 
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opposing party and witnesses summoned by that party for the 
purpose of securing information. In adhering to this princi- 
ple he will avoid the danger and escape the suspicion of having 
exerted undue influence. Furthermore, by presenting his 
questions to the court, whose duty it is to investigate, the 
lawyer possesses adequate means of deriving desired infor- 
mation.® 


7. DOCUMENTS 


With regard to documentary evidence deposited and pre- 
served in the tribunal chancery, it is sufficient to note that 
even prior to the publication of the process,“ the advocate and 
procurator may consult the documents with permission of the 
judge. 


8. PUBLICATION OF THE PROCESS 


After all the proofs have been adduced and recorded, the 
court proceeds to the publication of the process whereby all 
the evidence, including that which to the present has re- 
mained secret, is made available to interested officials and 
litigants. With the authorization of this publication by ju- 
dicial decree, the advocate and procurator receives the right to 
examine all the evidence and to request a copy of the pro- 
cessual acts.© 

In the same decree by which he authorizes publication, the 
presiding judge establishes an equitable period of time within 
which the proofs submitted may be strengthened, clarified, 
and completed by the presentation of additional arguments. 

Should the advocate perceive that the accumulation of 
hoped for evidence is impossible within the time allotted, he 
may petition the court for an extension. 


63 Doheny, op. cit., p. 315. 

64 Canon 1858; art. 175. 

65 Canons 1858, 1859; art. 175, §§ 1, 2; 134. 
66 Canon 1634, § 2. 
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9. CONCLUSION OF THE CASE 


With the termination of the equitable period providing for 
the introduction of new proof, the tribunal proceeds to the 
conclusion of the trial. 

Since the conclusio in causa is a formal declaration to the 
effect that the evidence is exhausted, the furnishing of further 
proof is ordinarily prohibited. Nevertheless, under certain 
circumstances, additional support for one’s contention may 
yet be adduced. At times the advocate and procurator will 
discover cogent elements of proof only after the conclusion of 
the cause. As a result, he must be mindful of this opportunity 
which the law affords him. Should his efforts to introduce 
new evidence at this point meet with a decree of rejection 
from the presiding judge, recourse may be had to the collegi- 
ate tribunal which will express its opinion according to ma- 
jority vote.® 

On the other hand, counsel must look to the safeguarding 
of his client’s right in the event that new evidence adduced by 
the other party or by the defensor is admitted. He has a right 
to notification and a right to time sufficient for due cognizance 
of the added evidence and for the preparation of adequate 
defense. Failure on the part of the court to abide by this 
notification would invalidate the process. 


10. THE DIScuUssION oF THE Surtr—THE BRIEF 


Discussion of the evidence adduced, follows the issuance of 
a decree concluding the case. To this end the lawyer is di- 
rected by the court to submit his brief within a suitable period 
of time. For any reasonable cause the advocate may petition 
the court for an extension or for an abbreviation of the time 
specified for the filing of his defense. This principal mode of 


67 Art. 178, § 2; cf. canon 1577, §1. 


68 Canon 1861, §2; art. 178, §3. Since the invalidating clause is intended 
to guarantee equal judicial protection, Doheny seems justified in arguing a 
pari from canon 1587 that the trial would be valid in which the parties, legally 
uninformed of new proof, yet examined it and had the opportunity of refut- 
ing it—op. cit., pp. 439, 440. 
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pleading and of presenting one’s defense must be filed in 
writing,’ and while it may be drawn up either by the litigant 
himself or by the legal assistant,” the Rota regulation should 
be observed which prohibits the party and lawyer from sub- 
mitting separate pleadings. 

The Matrimonial Instruction of 1936 requires that the brief, 
signed by the advocate, be submitted to the presiding judge 
who gives his approval for the execution of the necessary 
copies by affixing his signature to the foot of the text.” 

The advocate’s brief, with reference to actual content and 
construction, consists of a heading, three main divisions or 
sections, and a conclusion. The lawyer begins by indicating 
the diocese, type of case, the names of the litigants, and then 
addresses his pleading to the court. 

The first principal section of the defense outlines a brief 
history of the case, the species facti. 

Secondly, in the section in iure, ad ius quod attinet, he ex- 
pounds clearly and succinctly the principles of law involved. 
He will cite at this point the pertinent canons of the Code 
together with other possible sources of present day Canon 
Law. Moreover, in striving to emphasize certain distinctions 
and aspects of the law under discussion, he may refer to the 
doctrine of approved authors as well as to the decisions of 
higher tribunals, particularly the Rota, in like eases. 

The third section of the advocate’s brief, in facto, ad factum 
quod attinet, is devoted to a consideration of the case facts. 
Here the lawyer endeavors to prove that the facts as demon- 
strated by testimony, documents, expert opinion, presump- 
tions, and by other proofs correspond to the law requiring a 
favorable decision. 

With regard to the consideration of facts, the advocate must 
bear in mind that his defense rests upon the arguments which 


69 Canon 1863, §1; art. 179, § 2. 
7 Canon 1862, §1. 
71 Art. 179, §2. 
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he puts into writing, not upon what he has in mind.” As a 
result, he should strive to plead in such a manner that the 
judges will readily perceive the association of the law, the 
facts, the interpretations and the applications as he intends. 
Should the brief lack clarity and force in this regard, it may 
possibly occasion more harm than good. At the same time, 
the pleading is to be marked by rigid intellectual honesty, 
with nothing in the way of strained interpretations and of far- 
fetched application. 

Finally, in a brief conclusion, the lawyer points to the fit- 
ness of a favorable sentence with regard to his client’s petition. 
The brief is then signed by the advocate and dated. 

A further point to be considered by the advocate and pro- 
curator in connection with the brief is the possibility of reply- 
ing, within the specified time and extent, to the augumenta- 
tion of the opposing party following interchange of the briefs. 
This written rebuttal, regulated like the pleadings, is generally 
permitted but once, although for a grave reason the court may 
allow a triplicatio.” 

In concluding the consideration of actual defense measures, 
it is to be noted that the advocate and procurator has a right 
in law to petition the court for permission to engage in the 
moderate oral discussion provided for in law. Should such 
procedure be deemed advisable, counsel must abide by the 
regulations governing this extraordinary phase.” 


11. THe Procurator’s Rigut AND Duty To APPEAL 


Canon Law enforces the right and emphasizes the duty of 
the procurator to appeal an adverse definitive sentence.” Pro- 
vided that this plea for redress to a superior court is possible,” 


72 Cf. canon 1869, § 2. 
73 Cf. canon 1865, art. 128. 


74 Cf, canon 1866; art. 186. A form for petitioning oral discussion may be 
found in Doheny, Practical Manual for Marriage Cases, p. 200. 


75 Canon 1664; cf. canons 1868, §1; 1879; art. 212, §1. 
78 Cf, canons 1880; 1903; 1989; art. 214; 217. 
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the procurator of either plaintiff or defendant may lodge an 
appeal against the definitive sentence of any inferior instance. 
The advocate may also file the appeal. 

A client, needless to say, may refuse to permit his procura- 
tor to carry the lawsuit to a superior tribunal. In such circum- 
stances the right and obligation of the legal representative in 
this respect ceases, just as it would if the party expressly 
renounced his right to appeal.” 

With reference to matrimonial processes which, in the event 
of a declaration of nullity, must be tried in two instances, a 
procurator must be commissioned specifically for both in- 
stances in the original mandate. In the absence of this express 
authorization, the law confines him to the first instance. 

An additional change to be noted in this Instruction consists 
in the fact that it appears to render both procurator and ad- 
vocate capable of filing the appeal. The words “ Procuratort 
manet” of canon 1664, § 2 have studiously been omitted from 
article 52, § 2, with the result that in these trials, barring 
refusal, either official is in a position to appeal. 


12. THe CoMPLAINT OF NULLITY 


If he is persuaded that the sentence is invalid owing to some 
extrinsic defect, the advocate and procurator of either plain- 
tiff or defendant should consider it his right, and perhaps his 
duty, to invoke an extraordinary legal remedy by presenting 
to the court which issued the sentence, a formal complaint of 
nullity.”® 

A final consideration to be borne in mind by the legal 
assistant at this point concerns the right of taking exception 
to the judge. If he fears that the tribunal which pronounced 
the sentence impugned for nullity is prejudiced, and holds that 
it is suspect, he may demand that other judges be substituted 


77 Cf. canon 1880, n. 9; 1662. 


78 Canon 1897, §1. Cf. Lega, Commentarius, IT, 1081, 1032; Coronata, In- 
stitutiones, III, 339. 
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in the same tribunal to hear the complaint of nullity.” The 
law does not require that evidence be adduced in support of 
this suspicion. It suffices that such fear exist. Nevertheless, 
the doubt should be prudent, in the sense that one should be 
able to provide some sound reason arising from circumstances 
giving a degree of probability to the charge.*® 


79 Canon 1896; art. 211, § 4, Instructio. 


80 Lega, Commentarwus, II, 1081; Noval, De Iudiciis, p. 488; Blat, De Pro- 
cessibus, p. 408. 


RATUM ET NON-CONSUMMATUM PROCE- 
DURE: REGULATIONS CONCERNING 
CORPORAL EXAMINATION * 


1. A ratified marriage, which is not yet consummated by 
sexual intercourse, is intrinsicially a true Sacrament: ipso wre 
divino, indissoluble. Extrinsically however, it is not indis- 
soluble and the Supreme Ecclesiastical Authority is able, a 
proportionate cause being present, to dissolve such a union.’ 

In order that the Holy See arrive at juridic certitude that 
the marriage was never consummated, various avenues of 
proof are relied upon: in general, there are the moral and the 
physical arguments. The former is found in the sworn con- 
fessions of the parties, the testimonies of worthy informed 
witnesses, the element of time that the spouses were together 
and the testimony of the septimae manus witnesses. The 
latter is based on the corporal examination of the woman. 
The Sacred Congregation of the Sacraments which is com- 
petent in the matter of non-consummated marriage usually 
commits to the local Ordinary the investigation of the facts 
so that from the construction of the case the Holy See may 
make a certain judgement. 

It is the purpose of this paper to discuss the means of arriv- 
ing at this truth through the corporal inspection, mainly 
through the inspection of the woman—which inspection the 
first part of the paper deals with exclusively. The Decree of 
the Sacred Congregation of the Sacraments, “ Catholica 
Doctrina”, May 7, 1923, subsequent decrees of the same 
Congregation, and the decree of the Holy Office of June 12, 


* Address delivered by the Reverend George R. Evans, J.C.D., at the 
Regional Meeting of The Canon Law Society of America, held October 24-25, 
1955, at Denver, Colorado. 


1 Cappello, De Sacramentis, Vol. V, n. 757, #1. 
2 Wernz-Vidal, Jus Canonicum, Vol. V, n. 625. 
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1942 give the necessary juridic instructions pertaining to this 
matter.? 


2. It would seem a general law that in cases of ratified non- 
consummated marriages, the woman would almost always be 
requested to undergo the physical examination as means of 
establishing proof of the non-consummation. There will be a 
number of exceptions, however: Rule 84 No. 1 mentions two 
cases where the examination could be omitted. The first re- 
fers to the so-called de coaractata cases in which the acts of 
the case clearly show that because of a lack of time, place and 
opportunity consummation was impossible. The second 
reason for omission of the examination would by the fact that 
the woman is no longer a virgin. To these reasons, the decree 
of the Holy Office of June 12, 1942 adds two others: the in- 
spection may be omitted, if in view of the moral excellence of 
the parties and witnesses and upon serious consideration of 
their dispositions and of other circumstances and arguments, 
there is already, in the judgment of the Ordinary, abundant 
proof of impotence or non-consummation and secondly, if it 
is fully proved from the inspection of the man that he was 
incapable of consummating the marriage. 

Father Joseph Hickey, O.S.A., an official of the Congrega- 
tion of the Sacraments, remarks on this: “I feel sure that few 
Ordinaries, unless the case be a really outstanding and ex- 
ceptional one, will be inclined to assume the responsibility of 
dispensing from the physical examination of the woman on 
the score that the fact of nonconsummation has indeed been 
fully proven on the basis of moral evidence.* 

Should it be decided that the physical examination would 
be unnecessary, the Judge must enter this fact in the acts of 
the case, having first consulted the Defender of the Bond.° 


3 Reference in this paper to Rule will always be in conjunction with the 
1923 Instruction of the Congregation of the Sacraments. 


4The Jurist, Vol. V, No. 1, 1945, p. 15. 
5 Rule 85. 
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3. Since the physical examination is of such importance, it 
is obvious that care must be taken in the selection of com- 
petent officials to conduct the inspection. The Instruction of 
the Holy Office of June 12, 1942 makes it clear that the pre- 
scriptions of Canon 1979, No. 2 are to be observed, i.e. for the 
corporal inspection of the woman, two women doctors or, at 
least women having competence in the field of obstetrics 
should be appointed by the Ordinary as experts. The Holy 
Office by that rather recent decree wished to call attention to 
the fact that many women physicians today are available for 
such examinations and these, when possible, should for 
reasons of Christian modesty be chosen for this office.® 

If the women physicians are not available, the Ordinary may 
then, upon the consent of the woman, entrust the inspection 
to male physicians. These must be men of high repute in the 
medical field, and individuals who are known to be men of 
eminent probity in their private lives. 

If it is impossible or very difficult to obtain the services of 
two female or two male physicians, then one each may be ap- 
pointed. It should be noted that some English translations 
of obstetrices refer to midwives. It is clear from the nature 
of the Instruction that reference is not made here to un- 
trained and unlicensed midwives as are found in certain rural 
areas of America. Frequently European midwives are gradu- 
ates of special schools, well-versed in their science. There- 
fore, it would seem well here to refer to female physicians 
rather than midwives. 

Considering the practical conditions in our own area it ap- 
pears that the final concession in this matter need never be 
called on. Rule 88, No. 2 grants where neither female nor 
male physicians can be found for the inspection, then the ex- 
amination can be conducted by two matrons. Married women 
of good character, advanced in age and with aptitude for their 
work are to be selected. The Holy See demands that the 


6 Hickey, loc. cit., p. 16. 
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reports of such matrons must be submitted to two experts in 
the medical field following the conclusion of the inspection. 

In many of the examinations the evidence will be so obvious 
that any physician can detect it; however, there are others in 
which because of peculiar difficulties involved only the special 
skill of the gynecologist or urologist is competent to pro- 
nounce a definite judgement. For this reason it will be found 
more advisable where possible to select as experts, specialists 
in the field rather than general practitioners.” 

For a number of reasons it would seem that Catholic 
physicians should be preferred, not the least important of 
which will be that it is much easier to determine the character 
reputation of the doctor through his parochial life. 

4. There is a rather obvious list of individuals who would 
be disqualified to act as medical experts in these cases. The 
general rule of exclusion of witnesses in Canon 1757 fits here. 
Excommunicated, suspect, immoral, infames, parties to the 
case, relatives, friends, enemies of the consorts: all these are 
to be excluded. The parties themselves or the Defender of 
the Bond may lodge a complaint with the Judge if it is felt 
that this rule is being violated in the appointment of the 
experts. 

As will frequently happen in cases of this nature, the 
woman may have gone to her own physician. This doctor, if 
he has examined the woman in regard to consummation of the 
marriage, is barred from acting as an expert in the case.® 
However, the written report of such doctor should be obtained 
as invaluable to the case. Moreover, he should be called as a 
witness to appear before the Tribunal.’ 

5. In order that an objective examination be made, the 
Congregation of the Sacraments is insistent that the medical 
examinations and the written reports that follow be made 
separately. The Judge must warn the experts of this fact. 


7 Hickey, The Jurist, Vol. I, No. 3, 1941, p. 222. 
8 Rule 88. 
® Can. 1978. 
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Before beginning the inspection, experts must take an oath 
that they will perform the examination in accord with the 
directives given by the Judge, in accord with Christian 
modesty, separately, and to the best of their ability. More- 
over, the expert must include in the oath that his findings will 
be kept in secrecy. 

The Holy See mentions many times in decrees on this 
matter the necessity of Christian modesty being observed with 
the utmost delicacy in the corporal examination. It would be 
presumed that the qualifications demanded for the appoint- 
ment of the physicians would result in modesty being ob- 
served. Nevertheless, the Instruction of 1942 of the Holy 
Office demands that the Ordinary in his decree of appointment 
of the experts call to the mind of the doctors these dictates of 
Christian modesty. 

Doheny suggests in this regard that to safeguard this 
virtue the court should define in minute detail the manner 
and method in which the examination is to be conducted so 
that it will be considered irreproachable.’® 

6. A matron is to be appointed to assist at the corporal in- 
spection.4? She is not to be confused with the two matrons 
who might be appointed experts in case of the lack of com- 
petent physicians. The matron’s is a two-fold purpose; to 
see, 1) that no fraud be committed and, 2) that the rules of 
Christian modesty be observed. The office requires a mature 
woman of good religious character who fully understands the 
duties and responsibilities of her charge. This office will be 
best filled by a Catholic nurse in the hospital or clinic where 
the examination is to take place. It is obvious that a religious, 
even though a nurse, should never be called on to fulfill this 
duty. 

Prior to the inspection the matron must take an oath of 
fulfillment of office and secrecy. Here again, the appoint- 
ment of the matron should outline precisely what is to take 


10 Doheny, Canonical Procedure in Matrimonial Cases, Vol. II, p. 450. 
11 Rule 91. 
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place at the examination and the part that the matron is to 
play. She should be reminded before that she will need to 
submit a written report on the inspection and will be called to 
appear before the Tribunal to give oral testimony regarding 
the inspection. 

The matron must be present through the complete examina- 
tion from the warm bath which precedes through the two 
examinations. 

7. Rule 92 prescribes that the woman to be examined take a 
lukewarm bath for at least half-an-hour before the inspection. 
This is intended to facilitate the examination of the experts. 
The Instructions seems to presume that the examinations 
follow one another immediately. Should any prolonged period 
of time intervene, the bath should be repeated. Such an event 
naturally must be mentioned in the acts of the case. 

If the physicians consider that such a bath is useless or even 
harmful, they should make this fact known to the Judge, who, 
having consulted the Defender of the Bond, will decree that 
the bath is to be omitted. 

The place of the bath and where the examinations will be 
held is to be decreed by the Judge. For practical purposes he 
should consult with the physicians beforehand to determine 
the time and place most convenient for all concerned. A 
hospital or clinic would be the best place for the examination. 

Identification of the woman prior to the examination must 
be established: the Instruction of 1929 demands that the 
Judge constructing the case draw up a document of identifica- 
tion of the woman at the inception of the case. When she is to 
undergo the inspection this document regarding her identity 
must be supplied to the expert.’* In order to secure identity 
perhaps a member of the Tribunal, one who has attended 
sessions of the Court where the woman was introduced, might 
meet her at the hospital and introduce her to the matron: or 
again, the woman might be asked to supply a photograph of 
herself on which her pastor has written that this is the party 
to be examined. 


12 Rule #41. 
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8. The letter of the Judge appointing the experts should 
give a precise outline of the steps to be taken in the examina- 
tion, e.g. that the inspection should take place in a well-lighted 
room, with the customary medical-examination table with 
stirrups. A request should be made for digital and instru- 
mental inspection. The canonical concept of consummation 
should be made clear to the examining physician. The 
doctors should be asked to examine all the various female 
organs that might give indications if consummation had taken 
place. Particularly, the examination of the hymen should be 
extensive. This examination should be visual, digital and 
instrumental. The doctor should be asked to note the type 
of hymen, the exact shape of the hymenal orifice, the thick- 
ness and elasticity of the hymenal orifice. There should be 
noted any lacerations, notches, scar tissue, ruptures, etc. 
Following the visual inspection the doctors should use un- 
lubricated Hegar dilators, not to dilate the hymenal orifice, 
but to determine the exact size of the opening, using them in 
a series from small to large until the hymenal tissue is uni- 
formly distended around the dilators. 

9. “It should be remembered that the aid of the expert is 
enlisted not so much to ascertain whether the woman ex- 
amined possesses all the usual signs of virginity but rather to 
discover whether in the particular case the alleged fact of 
non-consummation is confirmed by the examination. For this 
reason the experts should be acquainted with all the sub- 
stantial facts in the case, particularly when the records dis- 
close that serious efforts to consummate the marriage have 
taken place or when it appears likely that the state of physical 
integrity may have been impaired by conditions not directly 
connected with the marriage.” + 

Even with this previous information at hand, it is custom- 
ary for the doctors to question the woman at the time of the 
inspection regarding attempts at intercourse. Naturally, any 
information of this nature should be included in the reports of 


18 Hickey, The Jurist, Vol. V, No. 1, 1945, p. 6. 
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the expert. Hickey says: “If during the course of the ex- 
amination the experts .. . encourage the woman to recount the 
pertinent facts concerning the intimate details of conjugal 
relations or experiences which may have affected the condition 
of physical integrity, they will be in a better position to pass 
judgment upon the merits of the case.” 

10. Rule No. 92 states that the experts should be cautiously 
forewarned lest an apparant integrity be craftily faked by 
means of medical adroitness. It might seem farfetched that 
deception could be employed in restoring physical integrity, 
but the Holy See is not accustomed to warn about dangers 
that are not practical. It is possible that plastic surgery 
could repair the damage to the orifice by intercourse. 

11. Following the inspection each expert must submit a 
written report on the inspection. The Judge must always 
warn the experts beforehand of the necessity of working in- 
dependently and separately during the examination and in 
the composition of the reports. It would seem that the assist- 
ance of a trust-worthy secretary in dictation and typing would 
not be excluded by the Rules. The report should be most 
complete, describing all the relevant facts of the examination, 
e.g. the means of the identification of the party, the presence 
of the matron, the absence of other experts, whether the bath 
preceded, the degree of light in the examining room, the 
position of the patient during the inspection, the condition of 
the various organs, what instruments were used, the size of the 
dilators. Any pertinent information that the patient may 
have given during the inspection should be included. Finally, 
the opinion of the expert whether or not the marriage has 
been consummated should be stated. To this must be ap- 
pended the reasons why the doctor holds this opinion. The 
report must be submitted to the court within the time de- 
termined by the Judge at the appointment. 

The experts should be urged to be precise and complete in 
the written report. Doheny notes: “ Ordinarily, the experts 


14 Hickey, The Jurist, Vol. I, No. 3, 1941, p. 222. 
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are not sufficiently accurate and detailed in their reports to 
suit the Sacred Congregation. The Judge should inform them 
beforehand that they must be exceedingly meticulous and 
detailed in their examination and report.” ** The best means 
of securing this end is a detailed letter of instruction. It is 
the policy of some Courts to supply a thorough questionnaire 
that the expert fills out during the course of the examination. 
This is then submitted as the written report of the physician. 

Following the examination the matron must submit to the 
court a written report relating to the identification of the 
patient and the observance of Christian modesty in the in- 
spection. There should also be mentioned the fact of the 
presence of any other person at the inspection, and the im- 
possibility of fraud or substitution. 

12. After the Defender of the Bond has seen the reports of 
the physicians, he shall prepare the necessary questions to 
ascertain the precise technique and detailed method observed 
in the examination. The experts are then called to testify 
before the Tribunal. When the physical inspection of the 
woman has been conducted by female physicians, at the 
juridic questioning of these experts, there must be present a 
male medical expert of highest medical and religious integrity 
who is to conduct the questioning, adding any questions to 
those prepared by the Defender of the Bond which he thinks 
opportune.’® In passing it should be noted that the afore- 
mentioned Decree states that the judicial questioning of the 
wife in the case, should take place before the Tribunal but 
that the questions pertaining to consummation should be 
conducted by a medical expert appointed by the Ordinary. 
It would seem that this expert should be separate from the 
two who conducted the physical examination of the wife. 

The Instruction of 1929 directs that after the usual ques- 
tions have been put to the experts, the person who has under- 
gone the examination must appear before the Tribunal so that 


16 Doheny, Canonical Procedure in Matrimonial Cases, Vol. II, p. 453. 
16 Instruction of the Holy Office, June 12, 1942, #5. 
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the physician may identify her. If the person refuses or is 
unable to appear, questions regarding the identity of the ex- 
amined must be put to the physicians. These precautions, 
the Instruction states, are to be observed more strictly accord- 
ing to the necessity of the case if the examination is held be- 
fore another Curia by commission. If a member of the 
Tribunal identified the party at the hospital, it would seem 
unnecessary to recall her during the examination of the ex- 
perts. 

13. “ Differences even seeming contradictions at times, may 
be noted in the reports of the experts. Often these differences 
are more apparent than real, explainable through a difference 
in emphasis on the various elements involved or even in the 
form of language used. In any event, the court should seek 
to clear up any important contradictions that appear to exist, 
by direct questions proposed to the experts during their oral 
examination, submitting, if necessary, for that purpose to each 
expert the report of the other.” *” 

If after questioning a real contradiction remains which can- 
not be solved, the Judge may permit that the doctors join and 
conduct a joint examination and then submit a joint opinion. 
This is permitted only after failure to straighten out the con- 
tradictions in the individuals’ reports. Again the Judge 
should be very cautious to see that one doctor does not, by 
reason of his more forceful personality or position, try to 
influence the other. Here also the doctors must be questioned 
individually after the joint report is submitted. If the Judge 
deems this method of solving the contradictions unsatis- 
factory, he may call upon another physician, a peritior, who 
will examine the reports and if necessary complete another 
physical examination. This party is supposed to be of higher 
medical and intellectual quality than the previous ones. It is 
evident that secrecy is absolutely necessary here since one 
doctor could easily be offended if he learned that another more 
skilled than he was called to pass judgment on his work. 


17 Hickey, loc. cit., p. 223 and Rule 93, #2. 
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14. The matron must be questioned by the court following 
the physical examination.’® After taking the oath she is to be 
questioned regarding her presence during the inspection, the 
preliminary bath, the modesty of the experts, the possibility 
of fraud and the general manner of the examination. 

15. Rule 95 directs that the physical examination of the 
male is to be conducted by two physicians appointed by the 
court. What has been said in regard to the qualifications, in- 
structions, oath, etc. in regard to the inspection of the woman 
hold here. The experts must be warned that they are not to 
employ means that are unethical and immoral in the examina- 
tion of the man. Following the examination and report, the 
experts must be questioned by the Tribunal. Again the 
directives given in regard to the woman hold here. In rela- 
tion to this, it many times will happen that the man, especi- 
ally if he be a non-Catholic respondent, will refuse to submit 
to the physical examination. If the court or Auditor ques- 
tions him orally, it might help in the solution of some cases to 
note the physical characteristics of the man, e.g. his size, voice, 
beard and the type of work he is engaged in. These facts may 
prove helpful in certain cases. 

When the man submits to the physical examination, if pos- 
sible the same two experts who examined the woman should 
be appointed to the office. “ They are often better able, hav- 
ing due regard to the anatomical conditions and physical pro- 
portions encountered, to give a definite judgment.” ¥® 


18 Rule 94. 
19 Hickey, loc. cit., p. 228. 
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THE OFFICIALIS IN A SMALL DIOCESE * 


You are probably familiar with the classical definition of 
seniority. It means that chronologically the old boy is not yet 
dead. It brings on such inconveniences as graying hair, dimming 
vision and creaking joints, but it does have its compensations. It 
may put you in line for a choice parish. And right now it gives me 
the courage to speak to you as a Dutch uncle. 

When your committee was arranging this talk, they suggested 
that I might speak to you on my book, “ What They Ask About 
Marriage”, but neither they nor I could think of anything in it 
which might be of interest to you. So they let me choose my own 
subject, and I have decided to use the same light touch which 
characterized the book. The result might fittingly bear the same 
title as an old German guidebook I once used: “Was nicht im 
Baedeker steht.” Iam sure you will find none of this in the Code 
of Canon Law. 

My basic thesis is this: Leges propter hominem. Unless you 
studied your moral theology under a Jansenist, you must recall 
frequent repetition of the practical principle, “ Sacramenta propter 
hominem.” We have all found this principle useful in deciding 
various pastoral questions, and if it can be safely used for the most 
sacred things we possess, things of immediate divine institution, 
then a fortiori, it should be a proper principle for the application of 
laws. The laws of the Church are either for the good of souls, or 
they are no good. We must not, of course, be shortsighted or 
sentimental in our use of this principle. We know that laws are 
for the common good, and often the individual good must be per- 
mitted to suffer for the general welfare. However, I am convinced 
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that, if we keep this principle in mind, we may avoid the danger 
of becoming harsh, formalistic and arbitrary in our application of 
the laws. 

I fully realize that, after twenty years of service in the Chancery 
Office, I do not know the law of the Church any better than when 
I received my degree, and probably not as well; but I am confident 
that after a quarter-century of pastoral ministry I do know people 
better, and the law does not exist for itself but for people. And I 
think we do have to know people thoroughly if we are to apply the 
laws properly to them. JI am much impressed by the statement of 
Dr. Rommen in his book on “ The Natural Law ”, page 216, “ Ex- 
perience is far more necessary than doctrinaire approach for those 
who would be experts in the normative sciences.”” I believe it is for 
the same reason that I find myself progressively more displeased 
with the formalist and the legalist, whom I hold to be immature and 
narrow. 

On the basis of my experience as Officialis in a small diocese, 
I have a number of points of advice to offer to my fellow Officiales- 
in-Small-Dioceses. The first and most important of these points is 
succintly: get rid of your job quickly. 

I am not being facetious. The job of Officcalis, as defined by law 
and determined by actual conditions, is that of heading the ordi- 
nary tribunal of the diocese for the trial of marriage cases. This 
is the job you should try to get rid of. You can do it if you can get 
a Provincial Tribunal established, or if you can get the Metropoli- 
tan Tribunal to take over trial of your cases in first instance, with 
authorization of the Holy See. 

Personal experience and observation convince me that the aver- 
age small diocese is not capable of carrying on formal judicial 
processes with reasonable assurance that the laws of the Church will 
be respectfully observed and that justice will be done for the parties 
involved. Just take a glance at the requirements of the law for a 
diocesan court. You must have: 


1. An Officialis. He must be a Doctor in Canon Law, or other- 
wise an expert in that field. 


2. Vice-Officiales. They must be Doctors in Canon Law, or other- 
wise experts therein. 


3. Synodal Judges. They must be experts in Canon Law. 
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4. Auditores. These are usually taken from among the Synodal 
Judges, and they must be experts in Canon Law. 

5. In each case the Praeses is to designate a “ ponens or relator ”, 
who takes charge of the case and draws up the sententia. He must 
evidently be more expert than the other experts among the Synodal 
Judges. 

6. A Notary. He must at least know how to write. 

7. Promotor Iustitiae. He must be a Doctor of Canon Law, or 
otherwise an expert therein, and besides he must be prudent and 
zealous for justice. 

8. Defensor Vinculi. He must also be a Doctor of Canon Law, 
or otherwise expert, and be prudent and zealous for justice. 

9. A Cursor or Apparitor. No special qualifications are indicated 
for these. 

10. Advocatus. He must be a Doctor at least in Canon Law, or 
otherwise specially expert. 


Now let us each examine our diocesan conscience and see how our 
tribunals qualify: 


1. Many of you here present hold the office of Officialis, and you 
are probably Doctors of Canon Law; or at least you are expert in 
the field of law, and so fairly qualified for your post. 

2. I imagine in the smaller diocese very few of you have Vice- 
Officiales, so, apparently, we qualify under the first two of our ten 
points. 

3. When we come to the Synodal Judges, I would simply ask you 
in all honesty how many of them can be called experts in Canon 
Law, even by the greatest stretch of imagination. Isn’t it true that 
most of them would not know where to find the canons on marriage 
law? In all charity, I wonder if some of them would be able to 
read the book, if we gave it to them. 

4, You are probably your own auditor, whenever possible; so that 
point-is taken care of. 

5. If you. are wise, you act as your own ponens, in every case, 
with the consent of the other judges of course. So the qualifications 
for that office are taken care of, but you are rapidly becoming a 
one-man court. 

6. The Chancellor is probably your notary. He is certainly 
qualified for the duties of his office, if he can find a stray minute 
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from other more important duties to devote to it. In the urgency 
of many things, he is apt to end up as a stylographic rubber stamp. 

7. You probably get along without a Promotor Iustztiae in most 
cases, but just wait until you need him. He is probably seventy- 
eight and deaf, or overwhelmingly busy with heavy administrative 
duties. You will have first to explain to him what the words Pro- 
motor Iustitiae mean, and then end up with doing his work as well 
as your own. 

8. The Defensor Vinculi is always a problem of course. Happy 
is the Officialis who has a reasonable one, who knows his job and 
can be forced by something less potent than censure to perform it, 
especially when his legal office conflicts with his parochial duties, 
a hundred miles distant. 

9. As for the Cursor or Apparitor, I frankly don’t know what 
they are. What do we have pastors and assistants for anyway? 

10. It is in the deplorable absence of the qualified Advocatus that 
we find the greatest source of injustice for the parties in our cases. 
Honestly, now, in how many of your cases have you had a compe- 
tent, interested advocate? Maybe our tribunal was an exception, 
but I always ended up by being both lawyer and judge, trying to 
keep myself impartial with one hand while raking up all the proofs 
and arguments available with the other. I usually ended up con- 
sidering the Defensor Vincult as my opponent. The only consola- 
tion I have for my conscience is that, in the few cases which we had 
appealed to the Rota, we were reversed in only one, and in that we 
had been too strict. I might add that, in more than one, a sanation 
was found necessary. Frankly we have been much more concerned 
with substantive justice than with processual law. 


Just how successful has your own court been in observing the 
processual requirements? If you have observed them, has it been 
at the expense of expeditious handling of the cases? Of how much 
use to you are your associate Judges in handling the processual acts? 
Of how much use to you are they indeed in arriving at the final 
decision? It’s a secret of course, but what kind of written vota do 
your associate judges give you for the final decision? Is it made 
up of three written lines, or four? Do they write it before the final 
session, or during that session? Who composes the final decision 
every time? Who influences and changes the opinions of the other 
two? Who explains the law to them? How much of judicial value 
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and deliberation would frankly be lost if your court were reduced 
to only one judge? 

These are the judicial problems. How many of you are able to 
devote your full time to handling them? Are you not also a Chan- 
cellor, Chaplain, Pastor, Superintendent of Schools, or the harried 
handler of a dozen jobs? 

What kind of office help and facilities do you have for conducting 
a proper court? I think that question is less pertinent than it was 
twenty years ago. Most of us now have full-time stenographic 
help. Most of us now have electric typewriters, duplicating ma- 
chines and varied mechanical paraphernalia. 

If you follow my advice and get rid of the primary work of the 
Officialis, what then will be the functions of your office? Haven’t 
you had the duty of handling all other kinds of marriage cases along 
with your formal trials? Which ones suffer neglect and delay? It 
is my basic contention that the work of the Officials in a small 
diocese is primarily pastoral in nature. Since he is not properly 
equipped with trained personnel to handle formal cases expe- 
ditiously and with adequate assurance that justice will be done, he 
should take advantage of the opportunities offered him by the Holy 
See of escaping these formal duties and devote himself to the infor- 
mal handling of those many cases in which his efforts will be more 
directly productive of the good of souls. In other words, he should 
devote himself and all his available time to handling “ 1990 ” cases, 
defect of form investigations, Pauline Privileges, and the prepara- 
tion of cases for Rome, particularly Privilege of the Faith cases. 
In all of this, I am presuming that he will have proper delegation 
and authorization of his Bishop. 

Without seeming to dispute the established judicial nature of 
“ 1990 ” cases, we should in our attitude toward them consider them 
as investigations of marital status directly in the pastoral interest. 
We should frankly take the attitude that we are handling them to 
see if it isn’t possible to fix up this particular marriage so that the 
parties can live with tranquil conscience, so that one or both of 
them can receive the sacraments, that a family of children may 
have proper example from parents, and that a sore spot of scandal 
may be removed from the parish. Part of the time, of course, we 
are dealing with a petitioner who wants to contract a new marriage 
and has not yet attempted it; but even here your ministry is more 
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of a benign pastoral helpfulness than a remote judicial impartiality. 
In most cases, it is in the immediate interest of souls that the mar- 
riage be permitted if it can be. When the case comes to you, the 
point of personal decision for the parties has been passed, and in 
almost every case, if you cannot permit them to marry in the 
Church, they will attempt marriage otherwise. Occasionally, that 
attempted marriage might be the preferable thing, but seldom is it 
the solution that the pastoral mind likes to contemplate. 

In our recognition of the pastoral nature of these investigations, 
I am not implying that we should neglect any of the judicial re- 
quirements, either of procedure or of proof. However, I do have 
some firm convictions regarding these cases, and I am proposing 
them for the controversy they may arouse: 

1. There is no reason, per se, that these cases should go into the 
personal hands of the Bishop—unless he wants to see them, of 
course. It was once held by many that the Offictalis could not 
handle them by his own ordinary authority; but even those who 
held that opinion could hardly deny that he might receive a general 
mandate or delegation. I am convinced that these cases will be best 
handled if the Offictalis is in charge of all the steps of procedure 
and the final disposition of them. 

2. It is ridiculous to send to Rome for special permission every 
time a non-Catholic presents a petition for a declaration of nullity 
under canon 1990. Certainly, I know the technical legal arguments 
for the opposite opinion, but I have little patience when technicali- 
ties result in the suppression of common sense. What practical 
value would canon 1990 have for you if non-Catholic petitioners 
were excluded from it? How many Catholic petitioners have you 
had under canon 1990 in the past 10 years? One? Two? Or maybe 
a half-dozen? And even those few were probably converts. But 
how many non-Catholic petitioners have you had each year? 
Dozens of them certainly. I must admit I have no idea how long 
it would take to obtain permission of this kind from Rome. Proba- 
bly only a few weeks. But in many of these cases any needless 
delay is an exasperation to the parties, who are often prospective 
converts; it is an annoyance to the pastor, an occasion of sin and an 
encouragement to attempted marriages. Those evils are too much 
to suffer for the simple accommodation of an opinion deduced with 
faultless logic from sound, legal principles. Laws are not made by 
logic; that is the function of the legislator. 
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3. These cases under canon 1990 are judicial, but documentary. 
They do not call for reams of testimony. If extensive testimony is 
necessary in order that you may arrive at certainty of facts, then 
your case should be tried formally, in order that this evidence may 
have proper judicial evaluation. 

As we all know, the almost exclusive preponderance of our cases 
under canon 1990 are concerned with ligamen. My personal peeve 
is involved with those minute and diligent investigations of the 
validity of the first marriage—the one alleged as constituting the 
ligamen. Of course we have to find out that this marriage exists, 
with apparent validity. Was it the first marriage for both parties? 
Had either party ever been a Catholic? Is there any suspicion of 
evident agreement contrary to marriage? But some dioceses find it 
necessary to conduct a formal trial on the validity of that first 
marriage and, in effect, give a negative decision before proceeding 
to the matter at hand. Let me cite an example: 

At the present time we are readying and preparing a Privilege of 
the Faith case for a man who has been married twice. We can see 
no reason to doubt, seriously, the validity of his first marriage, and 
certainly no reasonable possibility of proving that marriage invalid. 
That is why we are knocking ourselves out to find evidence of this 
man’s non-baptism, in order to send his petition to the Holy Office 
for the dissolution of this valid bond. But meanwhile, in another 
diocese, his wife No. 2 is asking a declaration of nullity of her mar- 
riage to him on the grounds of ligamen. We have received from 
this diocese successive questionnaires designed to explore his marital 
intention and that of his first wife in excruciating detail. We have 
taken as much testimony from him on these rogatorials as we did 
originally for his Privilegium Fidei case. Of course there was no 
difficulty in obtaining his testimony. .He is a captive witness. But 
the rogatorials wanted us to obtain similar testimony from his 
parents. We were forced to refuse—politely of course—because we 
had been trying to nurse those parents into sufficint docility to give 
a brief statement about their son’s non-baptism. We finally did 
get the father to give such a statement before a Notary Public. 

Our experience in dozens of Privilege of the Faith cases of this 
kind indicates that the Holy Office is not the least bit concerned 
about the second marriage of a petitioner. They apparently pre- 
sume the first one valid. 
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Another reason for keeping interrogations in these ‘“‘ 1990” cases 
to a necessary minimum is that your witnesses will nearly always 
be non-Catholic, and recalcitrant bigots are not made more friendly 
by ridiculous interrogations on subjects which are always sore 
points with them. 

Beyond documents, no detailed proofs are demanded in these 
cases by canon 1990. Some proofs are obviously going to be needed 
by the nature of things. But we should not contrive our own per- 
sonal legislation to fill the lacunae of canon 1990. «In other words, 
we should not have a preconceived list of extra-legal requirements 
and demand that they be fulfilled in every case. The law itself, 
in canon 1990, allows us much flexibility and originality in attaining 
certainty. We should not be afraid of our liberty, or let our agora- 
phobia drive us into a straight-jacket of formality where the law 
would leave us free. 

Also, in these “ 1990” cases, I believe that the citation of the 
respondent should be in many cases a mere legal formality. We 
should not hesitate to make it by registered mail or by edict and 
publication when circumstances justify. Citation might conceiva- 
bly serve one of two practical purposes: (1) protect the interest of 
the respondent, or (2) help verify proofs. In many cases it is per- 
fectly obvious that citation will serve neither of these good pur- 
poses, and then it becomes a necessary nuisance, to be rightly treated 
as such. 

And now as regards Defect of Form cases, I think that many of 
our dioceses have expanded a simple instruction of the Holy See 
into a monster. When I first went into the Chancery Office, I could 
find no set pattern for investigating these cases. Sometimes they 
did not come to the office at all, but were decided by the pastor. 
Sometimes the pastor talked to the Bishop who told him to go 
ahead. We worked out a simple process of investigation, and when 
the Instruction Provida came out on August 15, 1936, we found no 
reason to change our procedure. Article 231, § 1, of that Instruction 
emphasizes quite as much the absence of judicial formalities as the 
necessity for certainty that the parties are free to marry. 

If you will permit another personal story, I had a case of this 
kind come up while I was serving as a Chaplain with the Army in 
France. Most of the documents which we usually demanded were 
not available, and could not be obtained in time for the contem- 
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plated marriage. Most of the proof, frankly, was on the testimony 
of the petitioner, so realizing that my case was weak, I prepared it 
very carefully, wrote it up in Latin, and took it to the Archbishop’s 
office which had always rather frightened me with its air of severity 
and formality. 

The Archbishop’s grim little secretary studied my case through 
his thick lenses and, after complimenting me on its presentation, 
stated that there was no need for me to go to all this trouble; it was 
perfectly clear that this person had never been properly married, 
so there was no reason why I could not go ahead with the marriage. 
I always wondered what I would do myself if the same case came 
to me. 

In handling these cases it is very easy now for us to determine 
the obligation of the Catholic party to observe the form. With 
marriages that were attempted before 1949 we may still encounter 
difficulty, but I don’t think we should hesitate to make our own 
decision in accordance with the well-known tenor of requirements 
shown by the Holy Office. The only time IJ have sent a case of this 
kind to Rome is when I could not find any possible indication of the 
slightest bit of Catholic education. In all cases the reply came back 
with a declaration of nullity. 

The question of the possibility of revalidation seems to foul up 
these cases more than anything else. It can often be judged safely 
from the circumstances. I cannot see the need for many witnesses 
in these cases. Seldom will you need formal testimony even from 
the parties themselves. I cannot recall of any case in which I found 
it necessary to interrogate the respondent unless that respondent 
was the Catholic party. Reasonable inquiries should be made in 
the Chancery Office in the diocese where the parties live, but it cer- 
tainly does not mean a blanket coverage. We should give reason- 
able value to the absence of a notation on the baptismal certificate. 
Our parish records are at the present getting pretty reliable about 
those notations. In general, in these cases there should be no more 
investigation than is necessary to establish the freedom of the 
parties to marry. 

In Pauline Privilege cases we have the most direct opportunity 
for pastoral work for the spiritual welfare of souls. We facilitate 
conversion and fix up invalid unions. In these cases more than in 
others, we can rightly take the attitude that we are helping souls 
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rather than being a remote and impartial judge. We should frankly 
acknowledge the desirability of the Pauline Privilege in most of 
these cases, and simply see if the law does not permit it. I might 
add that, on my own personal observations, I am convinced of the 
permanence and success of marriages contracted under the Pauline 
Privilege. 

In these cases, as in all others, we must beware of sentimentality 
and laxity, but our care to avoid these dangers should not lead us 
to be excessively rigorous about the specific fulfillment of our own 
self-imposed norms of proof. Canons 1120-1124 lay down no formal 
requirements for the proof of non-baptism. We establish those re- 
quirements ourselves by inference and parallels. The danger is that 
we canonize our inferences into binding laws. We must be certain 
of the non-baptism of both parties.. Usually basic proof comes from 
testimony, and we naturally have recourse to canon 1791 for safe 
norms of proof: 


(1) Two or three witnesses. 

(2) Beyond all suspicion. 

(3) Testifying under oath. 

(4) Entirely corroborative and consistent. 


Now in some cases of Pauline Privilege, since we are dealing with 
non-Catholics, often hostile, we shall simply not be able to get that 
type of proof. Are you going to tell the prospective convert that 
she can’t become a Catholic and marry her Catholic man simply 
because you can’t get a third witness? 


There are some canonists who always have a pat answer to this 
problem: Send the case to Rome. But I think we will encounter 
many cases which we believe should not be sent to Rome if it is 
possible for us to handle them at all. Time may be a factor. Ex- 
pense might be considered. And very often we simply do not know 
how to formalize the proofs and presentation of the case sufficiently. 
I think that in many such cases we simply have to make a practical 
judgment, without being lax on the one hand or scrupulous on the 
other. We who have handled Pauline Privilege cases know that we 
must sometimes settle for less formal proof than we would like to 
have. Our witnesses are not beyond suspicion. They refuse to 
testify under oath, or they are not mutually corroborative in every 
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detail. And yet when we get through, very often we have moral 
certainty that our petitioner was not baptized. 

I would like to indicate a couple of cases which I am certainly 
not presenting as normal, but rather as extremes. Within the past 
couple of weeks I have permitted, in the Bishop’s name, use of the 
Pauline Privilege in two cases which had lingered on our docket for 
several years, because our proof was inadequate and because no one 
took the initiative to see that the cases were sent to Rome where 
they might conceivably have belonged. 

The first of these cases had been around for ten years. The 
petitioner had been baptized a Catholic during the war, while her 
Catholic civil consort was overseas. We had every hope that the 
case would be finished when he returned. But we spent many years 
in trying to locate the respondent, and then the Assistant who was 
interested in the case was transferred. Meanwhile the Pastor had 
lost interest, and then the parties moved to another parish, and the 
case simply languished. From time to time, as I went through my 
files, I would write to the Pastor, and he would put another Assist- 
ant on the job; and we tried again to locate the respondent or some 
of his relatives, but as we met with reversals the case would die 
again. Finally, we located the former husband, interpellated him 
and obtained his testimony; he stated very definitely that he had 
never been baptized, but then we couldn’t find any corroborative 
proof. Finally, we decided that we shouldn’t permit these two 
Catholic people to live together in sin and scandal. Their children 
had reached the age when they needed good religious example. 
When we evaluated all the evidence, there seemed to be no doubt of 
the statements made by both parties that this respondent had never 
been baptized. So we permitted a new marriage. 

The other case is similar. Five years ago, a non-Catholic couple 
asked to become Catholics. Both were baptized Protestants, but 
the wife, who had been married before, had received baptism in a 
Protestant church subsequent to her divorce from her first husband. 
In this case again, we spent years trying to find that first husband. 
When we finally did locate him, we did not believe it advisable to 
contact him twice, so we had our petitioner make a profession of 
Faith and then, on the basis of that and her previous baptism, we 
presented interpellations to the man at the same time we interro- 
gated him regarding his non-baptism. We could get only one wit- 
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ness to back up his statement that he had not been baptized, but 
I do not see how we are justified in keeping this couple from joining 
the Church and raising their children Catholics, as they want to do. 
I think we have delayed much too long. I am not sure that this 
case was ever such that it could be sent to the Holy Office, but I 
know that if it were presented to me again, I would try to do that 
very thing and save the years of looking for the respondent. 

Apparently we can now obtain through the Apostolic Delegate 
a dispensation from the interpellations in cases in which they are 
judged inadvisable by reason of subsequent marriage of the re- 
spondent. I wonder if any of you have used that privilege yet? 

We all know that canon 1127 is apparently so broad and unre- 
stricted that we are afraid of its liberties. Most of us seem reluc- 
tant to use it ever. We must be sure not to abuse it or allow it to 
encourage laxity, but I personally do not disdain to invoke it when 
all else fails, and especially to use it as a general guide in my atti- 
tude. I might sum it up as follows: 

As long as we are absolutely certain that we are not tampering 
with the sacred and inviolable bond of a matrimonium ratum et 
consummatum, our general attitude should be that of favoring the 
convert in the unimpeded practice of his or her new faith. It is on 
the basis of this canon primarily that I state my belief that our 
handling of most “1990” cases and all Pauline Privilege cases 
should be pastoral rather than judicial. We are advised by canon 
1127 to favor the Faith, and we should proceed to that purpose 
rather than to the fruitless preservation of every natural bond we 
encounter. 

In “1990” cases, I have occasionally openly invoked the pre- 
sumption of canon 1127 to solve a real doubt. The same canon was 
my guide in the two Pauline Privilege cases which I just described. 
If used carefully, it can be a great help for souls, and still lead to 
no abuse of the law. 

Aften ten years of experience with Privilege of the Faith cases, 
I am convinced that they offer a fruitful field for the pastoral 
ministry. I believe that there are only three requirements for the 


acceptance of such cases with a view to preparing them for a 
decision: 


1. That the petitioner be sincere and honest, as a convert, or have 
a firm intention of becoming a convert. 
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2. That reasonable proof be available that the bond in question 
is something less than ratum-consummatum. 


3. That there be no evident danger of scandal; and I am con- 
vinced that this third condition can usually be taken for granted. 
Of course the ultimate decision remains with the Bishop. 


In previous years I was inclined to boast of our success in pre- 
senting these cases with a minimum of formalities. At the present 
time my boastfulness is tempered by the fact that we have had two 
recent reminders that we should follow the Instruction of the Holy 
Office of May 1, 1934. I am tempted to think that this is a reac- 
tion, in the manner of Roboam, to the request of our Bishops, that 
the formal requirements in these cases be mitigated. Both cases in 
which we received reminders had been particularly well drawn up, 
at least for us. Our experience has led us to concede that we should 
observe the following requirements: 


1. The animadversions of the Defensor Vinculi should be in- 
cluded. We got by without them for several years, but then found 
them requested in a series of cases. 


2. It is sometimes best to make even those contacts with churches 
in which the pagan might have been baptized. 

3. I am beginning to think that it may be better to contact the 
respondent, even in those cases where he or she is the baptized 
party and has married again. Before I do that in all cases, how- 
ever, I plan to have the Bishop explain why this party was not 
contacted. It was our policy to ignore such respondent for years, 
but now we find the Holy Office becoming curious about it. 


Apart from these general suggestions, I am convinced that you 
cannot predict what a particular consultor will find wrong with your 
case. Some cases, about which I had been very doubtful myself, 
have gone through in routine manner. Others, which were proved 
beyond reasonable question, have been held up with requests for 
information. My general rule is simply to draw up the case in 
accordance with essential requirements of proof; send it over, and 
await results. If you get back a letter asking for additional proof 
or information, you're still better off than if you had tried to plug 
every possible loophole. 
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There is one general consolation about these cases. We have 
never had any of them turned down yet. One that had been held 
up for many years was granted recently. In that case I would 
judge that there was sound reason to doubt the proofs of non-bap- 
tism of the petitioner. The respondent was a baptized person. 
Request followed inquiry throughout the years. Little of actual 
value was available to clear up the doubt, but apparently it was 
finally decided that all had been done that could be done, and so 
the petition was granted. . 

I repeat that it has been our policy not to refuse a case of this 
kind when the Pastor or Assistant recommends the petitioner as 
sincere. We likewise make no demands upon which the Holy Office 
does not insist. We do not demand, sub conditione, that the parties 
quit keeping company, or that they live as brother and sister. Ex- 
perience teaches that these demands are largely futile. Why in- 
tensify a false conscience? These are matters for pastoral and 
spiritual counsel. Can we expect heroic fortitude and sacrifice from 
a new or prospective convert? We are all at times permitted to 
tolerate and ignore, for a good purpose, those evil things which we 
cannot change. 

As regards the danger of scandal, the Bishop will probably accept 
your recommendation. You will probably want to consult the 
Pastor. When the immediate good of souls is evident, we should 
be very careful not to construe danger of scandal out of hypotheti- 
cal and idealistic suppositions. 

We should also be careful about stopping cases from going to 
Rome on our own decisions. An intermediary does not properly 
stand in the way of grace. And even though you are not thoroughly 
convinced yourself of the sufficiency of the proofs of non-baptism, 
it may be that the Holy Office might find them adequate. 

As to the former guilt of the petitioner in the break-up of the 
marriage, I don’t believe we have to be greatly concerned, unless 
it should be a cause of present scandal. It is my own experience 


that we don’t have to make much reference to it in presenting our 
case to the Holy Office. 
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PENALTIES ATTACHED TO OCCULT CRIMES: THEIR 
URGING AND THEIR REMISSION * 


INTRODUCTION 


Crime is defined by canon 2195, § 1, as an: 


. externa et moraliter imputabilis legis violatio cui addita 
sit sanctio canonica saltem indeterminata, 


with a meaning broader than is found in most penal legal sys- 
tems,’ in which three violations of law are usually listed: 
crimina, delicta, contraventiones. Juridically, crime is pre- 
cisely framed by the elements (objective, subjective and juri- 
dical) of its definition which, if exactly analyzed, will elimi- 
nate any difficulty in distinguishing crime from any other 
violation of ecclesiastical law. 

Canon Law divides crime into public, notorious (notorietate 
juris and notorietate facti) and occult (materialiter, forma- 
liter). We shall limit ourselves to the last category, since in 
our study we are interested only in penalties attached to 
occult crimes. 

Occult crime is defined by canon 2197, 4, as “not public”, 
with its distinction into materially occult (si lateat delictum 
ipsum) and formally occult (si lateat eiwsdem—delictti—im- 
putabilitas).? Therefore, an occult crime is not public, com- 
monly or publicly known, nor in danger of becoming such; 
even if a crime can be juridically proved (delictum mani- 
festum) or known to some persons (delictum famosum), it re- 
mains occult if the essence of ‘ latere’ is saved within the circle 
of persons interested in the case.* 


* Paper read by the Very Reverend Ottavio A. Coggiola, Ph.D., Chancellor, 
Archdiocese of Santa Fe, at the Regional Conference of The Canon Law 
Society of America held October 24-25, 1955, at Denver, Colorado. 


1Cf. R. Naz, Traité de Droit Canonique, V (E. Jombart), (Paris, 1948), 
p. 583; M. Coronata, Institutiones Juris Canonici, IV (Torino, 1948), n. 1639. 


2 This distinction is not accepted by some civil law systems, where a crime 
is ‘ipso facto’ made public by its denunciation. 


3 J. Chelodi, Jus Canonicum, De delictis et poenis, 5 ed. (Vicenza, 1943), p. 7. 
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Following the doctrine of Benedict XIV,* we can in greater 
detail, specify the cases in which a crime is materially occult: 
a) if there is a public uncertainty as to the crime itself; b) if 
there is no clue as to the identity of its author. A crime, on 
the other hand, is formally occult not only when the imput- 
ability is hidden, but also when it is juridically and legiti- 
mately proved that grave imputability is not attributable to 
the culprit. But if the culprit has been absolved because of 
the lack of proof to establish with certainty his imputability, 
then the crime is ‘ quasi-occultum formaliter ’. 

From this it is clear, therefore, that a crime may be public in 
one place and occult in another; that a crime known to a num- 
ber of persons who are likely to keep it quiet may remain oc- 
cult, whereas it may be public if the few persons who know of 
it are sure to divulge it; and, finally, that, after a lapse of 
years, a public crime may become occult, if it has been for- 
gotten almost completely.® 

The opinion of some authors that a crime is formally occult 
if the penalty attached thereto is unknown, although the cul- 
prit’s malice (dolus) and culpable ignorance or negligence 
(culpa) are commonly known, is irrelevant to our purposes.® 
On the other hand, it may be of interest to say a word on the 
so-called ‘‘ manifest ” crime and its belonging to the category 
of public or occult crimes. If ‘ manifestum’ means known to 
possible witnesses, then the crime will be public or occult ac- 
cording to the nature and intentions of these possible wit- 
nesses. In any other instance, the ‘ manifesta’ are obviously 
‘publica’ or ‘ notoria’.” 


4Encycl. “Ex Omnibus”, 16 octobris 1756, par. 4; ef. P. Gasparri, CJ.C. 
Fontes, II (Romae, 1923 ss.), n. 441, p. 536. 


5M. Lega, Praelectiones, De delictis et poenis, 2 ed. (Romae, 1910), n. 313, 
p. 179 (note). 


6 Coronata, o.c., n. 1648. 


7Canon 1037 says that a marriage impediment is considered public if it can 
be proved in the external forum; otherwise it is occult. Therefore, a crime, 
‘qua crimen’, may be occult and, at the same time, ‘qua impedimentum if 
public (ex. g., raptus). 


' 
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After defining occult crime, we shall study the urging and 
the remission of penalties attached to occult crimes, as herein- 
after proposed: 

I. The urging of penalties attached to occult crimes: 

1) when may and when must the Superior urge them? 

2) how should the Superior urge them? 
A. what procedure and formalities should be followed? 
B. for which occult crimes can the penalties be urged? 

II. Remission of penalties: the forum in which and by 
whom medicinal penalties and vindictive penalties are re- 
mitted. 


I. THE URGING oF PENALTIES ATTACHED TO OccuLT CRIMES 


Before studying our specific problems, let us clarify the 
general concept of penalty. 


Poena ecclesiastica est privatio alicuius boni ad delinquentis 
correctionem et delicti punitionem a legitima auctoritate in- 
flicta. (Canon 2215) § 


The first characteristic, correction of the culprit, constitutes 
the medicinal purpose, which is present in every action of the 
Church, because the Church was established by Christ for the 
spiritual welfare of all and each of its members. The second 
characteristic, punishment of the crime, is the vindictive end 
of a penalty. In accordance with this concept, canon 2216 
gives us the basic division of penalties: 


In Ecclesia delinquentes plectuntur: lo. Poenis medicinalibus 
seu censuris; 20. Poenis vindicativis; 30. Remediis poenalibus 
et poenitentiis. 


Since penal remedies and penances are penalties only ‘ lato 
sensu’, due to their preventive and vicarious character, they 
will not be considered in this study. We shall limit ourselves 


8 FB. Wernz-P. Vidal (Jus Canonicum, VIII, Jus Poenale, Romae, 1951, n. 151), 
explain the canon by saying that a penalty is ‘malum quoddam passionis aut 
privationis’, And yet, even the most positive ‘ passio’ (like being scourged) 
is a ‘privatio’, in the sense supported by Thomistic metaphysics, which 
defines ‘malum’ as a ‘ privatio boni’. 
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to medicinal and vindictive penalties which are ‘ stricto sensu’ 


punishment of crime.° 
Medicinal and vindictive penalties are thus defined in 


Canon Law: 


Censura est poena qua homo baptizatus, delinquens et con- 
tumax, quibusdam bonis spiritualibus vel spiritualibus adnexis 
privatur, donec, a contumacia recedens, absolvatur (Canon 
2241, § 1).10 

Poenae vindicativae illae sunt, quae directe ad delicti expia- 
tionem tendunt ita ut earum remissio a cessatione contumaciae 
delinquentis non pendeat (Canon 2286). 


Another important division of penalties is presented by 
canon 2217, 2: 


(Poena dicitur) latae sententiae, si poena determinata ita 
addita sit legi vel praecepto ut incurratur ipso facto commissi 
delicti; ferendae sententiae si a judice vel Superiore infligi 
debeat. 


Since ferendae sententiae penalties have to be inflicted by a 
condemnatory sentence, we shall limit ourselves to the urging 
of penalties latae sententiae. 


®T do not think it necessary to say anything on causes affecting imput- 
ability, nor on juridical effects of occult crimes, nor on Superiors with coercive 
power. 


10 The medicinal character of censures (usually called by pre-Code authors 
“poenae medicinales et spirituales’, cf. Coronata, o.c., n. 1741) which has been 
stressed in the penal system of the Church since the 7th century (cf. Naz, 
o.c., p. 600) and is clearly reaffirmed here, is a strong condemnation of the 
theories of the positivistic school of criminology, according to which no crime 
is a juridical entity, but merely a symptom revealing the psycho-pathological 
conditions of an individual dangerous to social and juridical orders. The 
concept of ‘danger’ is thus substituted for the classical concept of ‘respon- 
sibility’. The negation of individual freedom destroys the very basis of 
correction and, therefore, of medicinal penalties. 


114 medicinal element is obviously present even in vindictive penalties, 
since the mind of the Church in inflicting them is not “ut in contemptum et 
ignominiam poenitentis id fiat, sed in aliorum exemplum atque in ipsius delicti 
detestationem”. (S. Congreg. de Propaganda Fide, Instr. ad Vic. Ap. 
Sutchuen., 29 aprilis 1784). 
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1) When may, and when must, the Superior urge a penalty 
attached to occult crimes? 


Canon 2232, § 1, tells us when there is an obligation of ob- 
serving in the internal and external fora a penalty latae 
sententiae, both medicinal and vindictive: 


Poena latae sententiae, sive medicinalis sive vindicativa, de- 
linquentem, qui delicti sibi sit conscius, ipso facto in utroque 
foro tenet; ante sententiam tamen declaratoriam a poena ob- 
servanda delinquens excusatur quoties eam servare sine infamia 
nequit, et in foro externo ab eo eiusdem poenae observantiam 
exigere nemo potest, nisi delictum sit notorium, firmo prae- 
scripto can. 2228, § 4. 


There are in the Code concrete norms on the obligation of 
urging the observance of penalties as, for example, in canon 
2259 on the assistance at divine services of a ‘ vitandus’, or of 
any person after a declaratory or condemnatory sentence, or 
of a person whose excommunication is notorious; in canons 
2339 and 1240 concerning privation of ecclesiastical burial of 
persons who are excommunicated or interdicted, after a de- 
claratory or condemnatory sentence. However, there is no 
general norm determining, in a direct and explicit way, the 
obligation of urging a penalty. 

Nevertheless, this point is implicitly explained by canon 
2223, § 4: 


Poenam latae sententiae declarare generatim committitur 
prudentiae Superioris; sed sive ad instantiam partis cuius inte- 
rest, sive bono communi ita -exigente, sententia declaratoria 
dari debet. 


In fact, why would a ‘ sententia declaratoria’ be necessary, 
if not for urging penalties latae sententiae in both the internal 
and external fora, since nobody could urge them unless they 
have been previously declared or unless the crime is known? * 
Therefore, we could reach the following conclusions: 


12C, 2232. 
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A. In the internal forum, the Superior must urge a penalty, 
even if the crime is occult and there was no declaratory or 
condemnatory sentence, when the good of souls demands it. 
(It could be the good of the soul of the culprit himself.) 

B. In the external forum, the Superior may urge a penalty 
attached to an occult crime if public good demands it. He 
must urge such penalties in the three following cases: 

1. “Ad instantiam partis cuius interest” (canon 2223, § 4); 
for example, in order to exact reparation. 


Pars cuius interest, si velit, cum effectu certo, declarationem 
poenae obtinere, potest instantiam proponere via extrajudiciali, 
petens a Superiore declarationem per modum praecepti, quam 
Superior concedere potest, si delictum omnino certum sit aut 
notorium; stricte tamen Superior annuere parti ita instanti non 
tenetur, ut videtur; et tune alia via non remanet parti, nisi in- 
stantiam judicialem proponere, quam proponere potest solum- 
modo ad normam juris, idest si agitur de delicto publico. Parti 
autem actionem proponenti via judiciali nequit Superior re- 
sistere, nisi ad normam canonum qui de porcessu criminali 
agunt.1% 


2. “ Bono communi ita exigenti” (canon 2223, § 4); for ex- 
ample, in order to avoid scandal or danger of perversion, which 
usually presupposes a public crime; however, it could be 
necessary to urge a penalty even in cases of occult crimes if, 
for instance, a heretic, who is not publicly known as such, 
should be prevented from spreading his errors. 

3. When the law prescribes that the penalty be urged, as in 
canons 1240 (2339), 765, 2259 (2338, pars. 2, 3), 2340, ete. 


2) How should the Superior urge penalties in case of occult 
crimes? 


A. What procedure and formalities should be followed in 
urging such penalties? 

First of all, it is necessary to declare them, according to 
canon 2232, §1. What kind of process is required for this 


13 Coronata, o.c., n. 1700. 
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declaration? Is a judicial process necessary or can the penalty 
be declared in an extrajudicial process? According to canon 
P2255 


Si poena declaretur vel infligatur per sententiam judicialem, 
serventur canonum praescripta circa sententiae judicialis pro- 
nuntiationem; si vero poena latae vel ferendae sententiae in- 
flicta sit ad modum praecepti particularis, scripto aut coram 
duobus testibus ordinarie declaretur vel irrogetur, indicatis 
poenae causis, salvo praescripto can. 2193. (Canon 2193 re- 
gards suspension ex informata conscientia) 


There are, therefore, two ways of declaring a penalty: the 
first, by a judicial sentence, involving a process which is 
governed by the provisions of the canons; and secondly, by 
administrative procedure, which does not require the inter- 
vention of a notary, promoter of justice, advocate, etc., but 
only that the elementary requirements of justice be followed.* 
If the penalty is declared only verbally, it is both licit and 
valid,?® but ordinarie the penalty declared by way of particu- 
lar precept must be declared in writing or before two wit- 
nesses,® and this for two reasons: first, because in this way 
the purpose of an ecclesiastical penalty is more completely 
attained, and second, because the culprit is in a better position 
to protect himself.’” 

There is a difference of opinion among the authors in dis- 
cussing whether or not a declaration made by way of precept 
has the same juridical effects as one made by a judicial 
sentence. All, however, agree on the fact that, once officially 
published, a declaration made by way of precept has the same 


14S. Woywod, A Practical Commentary on the Code, II-3 (New York, 1925), 
n. 2062. 

15S. Congreg. Ep. et Reg., Ordinis Praedicatorum, 2 martii 1866, ad 3 (cf. 
Gasparri, o.c., IV, p. 997, n. 1996). 

16 This method should also be observed for penalties inflicted verbally, 
which cannot be urged judicially (cf. c. 24). 

17 Ch. Berutti, Institutiones J. C., VI, De delictis et poenis (Torino, 1938), 
p. 84, n. VI. 
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juridical effects as the declaration made by judicial sentence.** 

Are these two forms applicable to cases of occult crimes? 
According to canon 1933, §1: “ Delicta quae cadunt sub 
criminali judicio sunt delicta publica”. Therefore, the 
authors commonly think that the penalty attached to an 
occult crime cannot be the object of a judicial sentence, but 
only of the administrative form. They follow ‘the letter of 
canon 1933, §4. However, according to others, “as to the 
effects of a criminal process, all crimes which can be proved in 
the external forum, even if they are not divulged nor in proxi- 
mate danger of becoming known, should be considered as 
public crimes” ® and, therefore, subject to judicial process. 

One could ask: if the culprit of an occult crime has been 
absolved in the internal forum, could the penalty be declared 
and its observance urged in the external forum? Canon 2251 
gives us the rule to follow: 


Si absolutio censurae detur in foro externo, utrumque forum 
afficit; si in interno, absolutus, remoto scandalo, potest uti 
talem se habere etiam in actibus fori externi; sed, nisi concessio 
absolutionis probetur aut saltem legitime praesumatur in foro 
externo, censura potest a Superioribus fori externi, quibus reus 
parere debet, urgeri, donec absolutio in eodem foro habita 
fuerit. 


We could, therefore, distinguish two cases: 

a) The culprit has been absolved in the internal forum, but 
cannot prove the fact of absolution, nor can the absolution be 
legitimately presumed. Evidently, in this case the Superior 
can and sometimes must declare and urge the penalty. 

b) If the fact of absolution can be proved or legitimately 
presumed,” then the penalty cannot be urged and the culprit 
should be considered as absolved also in the external forum; 
but the possibility of scandal, even in the future, would give 


18 Cf. M. Cappello, Periodica, Tom., XIX (1930), pp. 36-38. 


19 Miguelez-Moran-Cabreros, Cédigo de Derecho Canénico, V (Madrid, 
1955), ad c. 1933, 1. 


20S. Paenit., Monita, 31 julii 1924, V—AAS., XVI (1924), p. 337. 
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the Superior the faculty to declare and urge such a penalty in 
the external forum, until absolution has been given in the 
external forum also.* Furthermore, although a penalty can- 
not be declared when the absolution can be proved or legiti- 
mately presumed, yet the opposite opinion is held as probable 
by some authors. 

B. For which occult crimes can the penalties be declared 
and urged? 

We said that penalties attached to occult crimes do not 
generally admit anything but a declaration in an administra- 
tive form. On the other hand, when canon 1933 says that 
certain crimes admit “etiam” a declaration by the way of 
precept, it implicitly admits that there are some penalties 
attached to some crimes which can be declared only by a 
judicial sentence. Therefore, we have to determine which are 
the penalties which can be declared only by judicial sentence, 
because if an occult crime ordinarily admits of an extrajudicial 
procedure and if, at the same time, this crime belongs to the 
category of those crimes which can be declared only by a 
judicial sentence, then, this crime being occult, no declaration 
would be possible in any form. For this reason, we want to 
know which are the crimes whose penalties can be declared 
only by judicial sentence. 

There are two main questions facing us at this point: a) is 
the provision of canon 1933, § 4, exclusive, so that any vin- 
dictive penalty not listed therein requires a judicial procedure 
and excludes any declaration by way of precept? b) is this 
provision modified by canon 2225? ” 

The problem has not yet been solved by the authors. The 
‘nunctum dolens’ of the entire question is the famous 
‘inflicta sit’ of canon 2225. If we translate ‘inflicta sit’ by 
‘has been established’, we are grammatically correct, but 
then the canon limits the cases in which a penalty can be 


21 Coronata, o.c., p. 182. 


22 Bouscaren-EHllis’ treatment of the problem is outstanding (Canon Law, 
a Text and Commentary, Milwaukee, 1946, pp. 805-806). I shall follow that 
presentation closely. 
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inflicted by precept to those in which the penalty was also 
established by precept. On the other hand, if we translate 
‘inflicta sit’ by ‘is inflicted’, then we are not grammatically 
correct, but we do no violence to the radical meaning of the 
verb. 

The practical importance of the discussion appears clear if 
we consider the different opinions: ; 

1) For some authors (Noval, Coronata, et al.) only the 
penalties enumerated in canon 1933, § 4, and those established 
by precept can be inflicted by way of precept. Therefore, the 
enumeration of canon 1933, § 4, is exclusive. 

2) For others, this enumeration is modified and restricted 
by canon 2225, and only those penalties enumerated in canon 
1933, § 4, whether established by law or by precept, can be 
inflicted by way of precept. 

3) Another group (Chelodi, Vermeersch-Creusen, Cappello, 
Michiels) holds that all the penalties mentioned in canon 
1933, §4, which are established by law, and any other 
penalty established by precept, may be inflicted by way of 
precept. 

4) Finally, for Roberti (and Bouscaren-Ellis) any penalty, 
whether established by law or by precept, may be applied or 
declared by way of precept, except those penalties for which 
formal judicial or other process is absolutely required by law. 

In conclusion, this is our opinion: 
with the exception of a) the penalties mentioned in canons 

2142-2194, which deal with: ad- 
ministrative removal of irremovable 
pastors; administrative removal of 
removable pastors; transfer of pas- 
tors; penal action against non-resi- 
dent clerics; penal action against 
clerics for concubinage; penal action 
against negligent pastors; cases of 
suspension ‘ex informata con- 
scientia’ ; 
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b) deposition (c. 2303); perpetual 
privation of ecclesiastical dress (c. 
2304) ; degradation (c. 2305) ; penal 
deprivation of an irremovable bene- 
fice (c. 192, §2, and c. 1576, § 1, 
10.)5 
c) the dismissal of religious (cc. 649 
ss., 654 ss.); and 
d) cases reserved to the Holy Office 
(c. 1555, § 1); 
any other penalty can be declared by way of precept and, once 
declared, urged in the internal forum. This is the practice of 
the Roman Curia, which often applies by way of precept 
penalties established by law. This practice should be a norm 
for us, according to canon 20.8 


Ii. THe REMISSION OF PENALTIES ATTACHED TO 
OccuLtT CRIMES 


Introduction. 


A canonical penalty is extinguished by: a) its realization; 
b) the culprit’s death (sometimes the penalty is not ex- 
tinguished even by the culprit’s death, because he can be 
deprived of Church suffrages—cf. c. 2262, § 1; and of ecclesi- 
astical burial—cf. c. 1240, § 1, n. 2; and sometimes the penalty 
is extended to the dead culprit’s property ‘ obligationes 
reales’); c) prescription (c. 2240); d) remission cael by a 
competent superior (cc. 2236-2239). 

These considerations bring us to the second part of our 
study, in which we shall discuss the remission of penalties 
attached to occult crimes. 


A. WAYS OF REMITTING PENALTIES 
Canon 2236, § 1, states that: 


Remissio poenae sive per absolutionem, si agatur de censuris, 
sive per dispensationem, si de poenis vindicativis, concedi tan- 


23 Regatillo, Institutiones Juris Canonici (Santander, 1950), p. 936. 
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tum potest ab eo qui poenam tulit, vel ab elus competente Su- 
periore aut successore, vel ab-eo cui haec potestas commissa 


est.74 


Therefore, the remission of a penalty is by way of absolution 
in the case of censures, by dispensation in case of vindictive 
penalties. 

Absolution is an act of judicial jurisdiction and the com- 
petent Superior cannot refuse it to the culprit who asks for it 
and is rightly disposed; since the object of a censure is the 
correction of the culprit, the censure cannot be legitimately 
retained once the culprit has desisted from contumacy. Ab- 
solution is secundum legem and, therefore, subject to benign 
interpretation. The denial of absolution admits appeal; once 
granted it cannot be revoked and is definitive even in cases 
when the motive for which it was granted no longer obtains. 

Dispensation is an act of voluntary jurisdiction; it is a 
favor depending on the will of the Superior, who has the right 
to refuse it even if the culprit has amended, because the main 
purpose of a vindictive penalty is the common good and not 
the correction of the culprit. Dispensation is contra legem 
and, therefore, is subject to a strict interpretation. More- 
over, a dispensation can be validly revoked and, if there is a 
just cause, even licitly so.*° 


B. FORUM OF REMISSION 


According to canon 2239, § 1, “ Poena valide remitti potest 
...1n foro externo vel interno tantum ”’. 

For occult cases, ordinarily remission of the penalty in the 
internal forum will be sufficient and the culprit will be able to 
conduct himself as absolved even as regards acts of the ex- 
ternal forum, whenever there is no danger of scandal. This 
is explicitly expressed by canon 2251 for censures, and it seems 
that we may deduce the same conclusion from canons 2237 
§ 2, and 2290 for vindictive penalties. 


24 Cf. c. 80. 
5 Vermeersch-Creusen, Epitome Juris Canonici, III (Romae, 1946), p. 429. 
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Nevertheless, in certain cases, when there is danger of 
scandal or of opposition between the internal and external 
fora or when the competent Superior demands it, it will be 
necessary to effect a remission of the penalty in the external 
forum also. 


C. POWER OF REMITTING PENALTIES 
In general. 


1. The legislator can remit the penalty he has established, 
and the Superior the penalty he has imposed by way of pre- 
cept (c. 2236, § 1.) 

In order to remit a penalty imposed by an inferior, a 
Superior must be such pleno jure or, at least, Superior in the 
same matter: accordingly, the Roman Pontiff remits legiti- 
mately all the penalties imposed by any ecclesiastical Superior, 
but a Metropolitan cannot remit penalties imposed by one of 
his Suffragans, unless it is during a canonical visit within the 
latter’s diocese. 

A Superior’s power is transmitted to his successor. Sede 
vacante, the chapter or the body of the diocesan consultors, 
and, third in order, the vicar capitular, have the right to remit 
the penalties imposed by the Ordinary, dead or absent. The 
Metropolitan, in case of appeal, can invalidate a penalty 
imposed by the tribunal of a suffragan diocese; in this case, 
however, the penalty is not strictly remitted, but declared as 
non-existing, because unjustly inflicted. 

Without mentioning collective or personal privileges, the 
Code grants ordinary or delegated powers to the Ordinaries 
and to Confessors. 

It would be interesting to discuss the right of a Superior 
who, although inferior to the legislator who enacted the re- 
spective penal law, could remit a penalty he has actually 
inflicted by a judicial sentence or by way of precept. A solu- 
tion has to be sought in the expression ‘ poenam ferre’ used in 
the Code. According to Lega,”* ‘poenam ferre’ means ‘to 


26 o.c., nn. 129-130. 
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establish’ or ‘to attach to the law’ and, therefore, no com- 
petence is given to the Superior who simply inflicted the 
penalty. The majority,’ however, think that ‘ poenam ferre’ 
means both ‘to establish’ and ‘to inflict’. To this second 
group belongs Fr. Christ,’* who argues from the analysis of 
‘tulit’ and from other serious reasons. 


2. Canon 2236, § 2, states: 


Qui potest a lege eximere, potest quoque poenam legi ad- 
nexam remittere.?? 


Penalties, in fact, are only a part of the law. A cleric who 
has the faculty to authorize alienation of property previously 
taken from the Church by virtue of unjust laws, will certainly 
have the faculty to absolve those who have acquired it modo 
indebito. 

In the urgent cases foreseen by canon 81, the power to dis- 
pense is very wide. If, in such a case, Titius acted without 
any dispensation, his Ordinary could remit the penalty eventu- 
ally incurred. 


3. Canon 2236, § 3, states: 


Judex qui ex officio applicat poenam a Superiore constitutam, 
eam semel applicatam remittere nequit. 


In fact, the judge has no power over the law; once the 
sentence has been pronounced, his power ceases. 

Who, then, will have the power to remit a penalty estab- 
lished by common law but inflicted by condemnatory sen- 
tence? According to Fr. Christ’s opinion, if the sentence has 
been pronounced by a delegated judge, then only the delegat- 
ing Superior may remit the penalty; if the Ordinary person- 


27 Cf. v.g., Ch. Augustine, A Commentary on Canon Law, VIII (St. Louis 
1931), pp. 239-240. 


28 Joseph J. Christ, Dispensation from Vindictive Penalties (C. U. Thesis 
1943), pp. 75-83. 


29“Tn toto partem non est dubium contineri ”, 
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ally pronounced the sentence, then he has the power to remit 
the respective penalty.*° ‘Judge’, in this instance, means the 
Superior who has only judicial power; the Ordinary who acts 
as judge retains the faculties granted to him in paragraph 1. 


In particular. 


A. Powers of the Ordinary. 
Canon 2237, § 2 states: 


In casibus vero occultis, firmo praescripto can. 2254 et 2290, 
potest Ordinarius poenas latae sententiae jure communi sta- 
tutas per se vel per alium remittere, exceptis censuris specialis- 
simo vel speciali modo Sedi Apostolicae reservatis. 


Ordinaries can, in virtue of their office, remit all penalties 
ab homine inflicted by themselves or their predecessors. In 
order to avoid the necessity of frequent recourse to Rome, 
canon 2237 grants ordinary powers to the Ordinaries to remit 
penalties established by common law. This is nothing else 
but an application of canon 2236, according to which a 
penalty can be remitted “ab eo cut haec potestas commissa 
est ’’, since the Ordinary receives power over a general law of 
the Church, a power normally reserved to the Roman Pontiff. 

Of the penalties latae sententiae established by common 
law, many censures are reserved to the Holy See and no 
vindictive penalty may be dispensed from unless by a faculty 
participated or derived from the Roman Pontiff. This dele- 
gated, albeit ordinary, power is granted to the Ordinaries by 
canon 2237. 

Limiting ourselves to occult crimes, we shall briefly con- 
sider in respect to paragraph 2: 


a) who can remit penalties attached to occult crimes? 
b) when can the Ordinary remit such penalties? 

c) what penalties can the Ordinary remit? 

d) how can the Ordinary remit such penalties? 


30 Coronata,o.c., n. 1736. 
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a) Who can remit penalties attached to occult crimes? 


Canon 2237 gives this power to the Ordinaries. Conse- 
quently, all the ecclesiastical Superiors who are Ordinaries 
(c. 198) have the faculty to remit penalties. This power, 
however, is regulated by the extension of the jurisdiction of 
each Superior. 

The fundamental principle determining who can remit 
penalties is found in canon 201, $1: “ Potestas jurisdictionis 
potest in solos subditos directe exercert”. ‘Therefore, it is 
necessary to have a relationship between Superior and sub- 
ject before any remissive power may be exercised over a de- 
termined person. In other words, the Ordinary with power to 
remit penalties may exercise this power only over the in- 
dividuals who are subject to his jurisdiction.** 

Concerning local Ordinaries who are territorial Superiors, 
the superior-subject relationship may arise in different ways. 
It is first determined by a valid baptism together with the 
possession of a domicile (c. 92, §§ 1, 3) or quasi-domicile (ce. 
92, §§ 2, 3; 94, §§1, 3) or, in case of vagi, by the actual 
residence in the territory subject to the jurisdiction of a 
Superior who enjoys the faculty to remit penalties (ce. 91; 
94, §2). Therefore, a person who is temporarily absent from 
the place of his domicile or quasi-domicile, is still subject to 
the Superior of his territory, and, therefore, this Superior may 
exercise his power in favor of such a subject, although actu- 
ally residing outside his territory (c. 201, § 1). 

This juridical relationship arises, in the case of clerics, by 
the fact of incardination (c. 111); in the case of non-exempt 
religious, by the location of the house in which they actually 
reside (c. 500, § 1).*? 

Concerning Major Religious Superiors, this power to remit 
penalties may be exercised only on their subjects (¢. 198, § 1). 
A person is subject to a Religious Superior by being a juridical 


31 A. Blat, Commentarium Textus C.J. C., V, De delictis et poenis (Romae 
1924), n. 59. 


32 Blat, o.c., n. 59. 
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member of the Society which is under such a Superior. There- 
fore, all the religious who belong to local communities bound 
together into a province or similar unit are subject to the 
Major Superior who is at the head of the Province or similar 
unit; all the members of a Religious Society are subject to its 
Superior General. Sometimes this principle has to be changed, 
as in the case of a monastery sui juris and of a Monastic 
Congregation. 

There is a divergence among the authors as to peregrini 
being subject to the remissive power of the Ordinaries in 
whose territory they actually are. In other words, prescind- 
ing from any expressed concession granted by a competent 
Superior, and supposing that a particular absolution or dis- 
pensation is materially within the limits of the remissive 
power of the Ordinary, some authors deny to the Ordinary the 
power (by general law) to absolve or dispense the peregrini 
who are actually in his territory.** Others think that the 
Ordinary has remissive power over the peregrini in such a 
case.*4 

Those who deny such power hold that canon 94 includes all 
possible cases, thus excluding any other possible subjection; 
consequently, they affirm that peregrini cannot be considered 
as true subjects of such a Superior. The Code, they say, does 
not give any general principle on jurisdiction over peregrini; 
furthermore, the express inclusion of peregrini in some par- 
ticular cases (v.g., c. 1043) clearly shows that peregrini are 
excluded in other cases, and especially as regards the dis- 
pensation from vindictive penalties.*° 

The authors who give to the Ordinary a remissive power 
over peregrini by virtue of the general law, claim that there 
is no canon expressly declaring that the temporary presence 
of peregrini is not sufficient to create a title of subjection to 
the local Superior. Oftentimes, the subjection of peregrini to 


83 Chelodi, o.c., Jus de Personis, p. 145, n. 1. 
34G, Michiels, Normae generales, J. C. (Lublin, 1929), II, pp. 729-735. 
35 Wernz-Vidal, o.c., n. 215 (22). 
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the local Superior is determined by the mere fact of their 
presence in that territory (cf. c. 14, §1,n.2). If the Code, in 
certain cases, clearly stresses the subjection of peregrint to the 
local Superior, it is done only for clarity’s sake. 

Even if the first opinion seems to be more exact, the second 
one may be considered at least as probable and, therefore, in 
conformity with canon 15, the Ordinary can use.his power to 
remit penalties—even vindictive penalties—in favor of 
peregrint. 


b) When can the Ordinary remit such penalties? 


Canon 2237, §2, grants Ordinaries remissive power for 
penalties latae sententiae, established by common law, in 
occult cases. 

An occult case is distinct from an occult crime, because it 
involves not only the crime, but also the penalty incurred as a 
result of the commission of the crime. And so, if the crime 
be at least formally occult, the penalty latae sententiae in- 
curred is also occult; we would have, therefore, an occult case. 
If the crime is public, the penalty latae sententiae incurred is 
presumed to be public; we would have, consequently, a publie 
case. But it could happen that, even if the crime is public 
and the imputability of the culprit has been published, yet 
the penalty latae sententiae incurred could be completely un- 
known to others. In such a case (not too frequent, but pos- 
sible) the crime would seem to be public and the penalty 
occult.*® Therefore, an occult case may involve a crime which 
is at least formally occult or not divulged in the place where 
the remission is sought. 

An occult case, then, postulates not only an occult crime, 
but also an occult penalty. Therefore, according to the 
practice followed by the Sacred Penitentiary, penalties, as 
well as crimes, may be occult because of the persons who know 
about them, considering also the place and the time. A 
penalty known to a few may be occult, if there is no danger 


36 Blat, o.c., n. 121; Coronata, o.c., n. 1648. 
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of it being divulged. A penalty may be public in one place 
and occult in another; it may be public in a determinate place 
or time, and become occult in the same place after a lapse of 
years. 

An occult case is, therefore, according to canon 2237, § 2, a 
case involving a crime which is at least formally occult, or an 
occult penalty, or both at the same time. If the crime is 
materially or formally occult hic et nunc, the case is occult. 
If the penalty is occult hic et nunc, even if previously it had 
been public in another place, the case is occult. If the crime 
is public, but the penalty is hic et nunc occult, the case is 
occult, because the crime itself is, in fact, formally occult.** 


c) What penalties can the Ordinary remit? 

The object of the remissive power given by canon 2237, § 2, 
includes all penalties latae sententiae established by common 
law, with the exception of censures most specially and speci- 
ally reserved to the Holy See, besides the power given by 
canons 2254 and 2290. Therefore, the confessors who. ab- 
solve from censures simply reserved to the Holy See in occult 
cases—in virtue of canon 2254—or who suspend the obligation 
of observing vindictive penalties latae sententiae in urgent 
and occult cases—in virtue of canon 2290, § 1—may always 
inform their penitents that they may have recourse to the 
Ordinary. In the same way, if the confessor takes upon him- 
self the obligation of the recourse, he may, in occult cases, 
have recourse to the Ordinary. 

Since certain vindictive penalties latae sententiae estab- 
lished by common law are expressly reserved to the Holy 
See (cf., v.g., cc. 671, 1; 2370; 2373; 2387; 2394, 3°), one 
could ask if such penalties are included in the power granted 
to the Ordinary by canon 2237, §2. It would seem so, since 
such penalties fall within the scope of canon 2237, § 2, inas- 
much as the canon states that the Ordinaries can dispense, in 
occult cases, from all vindictive penalties latae sententiae. 


37 Blat, o.c., n. 120. 
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Exceptions are expressly made for the censures most specially 
and specially reserved to the Holy See, while the censures 
simply reserved to the Holy See are included. Therefore, if 
the legislator had in mind to exclude some vindictive penalty, 
he would have said so explicitly. Consequently, in occult 
cases the Ordinary can dispense from any vindictive penalty 
latae sententiae established by common law, even if the Code 
states expressly that it is reserved to the Holy See. 

Another problem could present itself at this point: could 
the Ordinary remit a penalty latae sententiae attached to an 
occult crime (except, of course, censures most specially or 
specially reserved to the Holy See), if the matter has been 
brought to the judicial forum and the process is still in course, 
that is to say, when a declaratory sentence has not yet been 
pronounced? Could such a penalty be remitted purely in the 
internal forum? We suppose that the penalty is occult; the 
fact that it has been brought to the judicial forum does not 
imply publicity. Although the authors do not agree on a 
solution, it would seem that there would be some lack of 
juridical coherence if a penal matter which is being processed 
by a court could be defined by another authority.** 


d) How can the Ordinary remit such penalties? 


The remissive power given to Ordinaries by canon 2237, 
§ 2, is ordinary, even if derivated. It can, therefore, be dele- 
gated. This delegation may be both ad casum or habitualiter 
(cf. c. 199, § 1). 

The Ordinary can use this power in the internal forum, 
without any doubt; but could he use it also in the external 
forum? Canon 202, § 3, states that: 


Si forum, pro quo potestas data est, expressum non fuerit, 
potestas intelligitur concessa pro utroque foro, nisi ex ipsa rei 
natura aliud constet. 


‘i The local Ordinaries of the U. S. A. have wider faculties, in virtue of their 
quinquennial faculties (cf. Index facultatum quinquennalium, Formula IV 
pp. 11-13). 
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Although canon 2237, § 2, does not expressly determine the 
forum, yet since there is question of occult cases, we can safely 
say that the faculty must be used in the internal forum.*® 

There is no definite form for the remission of penalties 
granted by the local Ordinary in virtue of canon 2237. The 
Ordinary has simply to make known the granting of the re- 
mission of a penalty, which could be done verbally or in writ- 
ing, as, for instance, in the mandatum sent to a penitent who 
has had recourse to him, as to a competent Superior. Ob- 
viously, if the penalty has been inflicted by writing, it is con- 
venient that the Ordinary grant the remission in writing, 
although there is no obligation to do so. 


B. Powers of Confessors. 


Extra mortis periculum possunt absolvere: 1. A censura non 
reservata, in foro sacramentali quilibet confessarius; extra 
forum sacramentale quicumque jurisdictionem in foro externo 
habeat in reum (c. 2253, 1°). 


Complementing canon 2236, canon 2253, 1°, grants to all 
confessors the faculty to remit non-reserved censures. But in 
two special cases the faculties of confessors are much larger, 
as far as absolving from censures is concerned: in danger of 
death and in urgent cases. 


Canon 2252: Qui in periculo mortis constituti, a sacerdote, 
specialis facultatis experte, receperunt absolutionem ab aliqua 
censura ab homine vel a censura specialissimo modo Sedi Apos- 
tolicae reservata, tenentur, postquam convaluerint, obligatione 
recurrendi, sub poena reincidentiae, ad illum qui censuram 
tulit, si agatur de censura ab homine; ad S. Poenitentiariam, vel 
ad Episcopum aliumve facultate praeditum, ad normam can. 
2254, § 1, si de censura a jure; eorumque mandatis parendi. 

Canon 2254, § 1: In casibus urgentioribus, si nempe censurae 
latae sententiae exterius servari nequeant sine periculo gravis 


39 Wernz-Vidal (o.c., n. 215) claim that this power can be used in both fora, 
but do not support their theory with any argument. Cappello (ap. Naz, o.c., 
n. 1021) follows the same theory, at least, “st peculiares occurrant circum- 


stantiae”’. 
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scandali vel infamiae, aut si durum sit poenitenti in statu gravis 
peccati permanere per tempus necessarium ut Superior com- 
petens provideat, tunc quilibet confessarius in foro sacramentali 
ab eisdem, quoquo modo reservatis, absolvere potest, iniuncto 
onere recurrendi, sub poena reincidentiae, intra mensem saltem 
per epistolam et per confessarium, si id fieri potest sine gravi 
incommodo, reticito nomine ad S. Poenitentiariam vel ad Epis- 
copum aliumve Superiorem praeditum facultate:et standi eius 
mandatis. 

§ 2. Nihil impedit quominus poenitens, etiam post acceptam, 
ut supra, absolutionem, facto quoque recursu ad Superiorem, 
alium adeat confessarium facultate praeditum, ab eoque, repe- 
tita confessione saltem delicti cum censura, consequatur abso- 
lutionem; qua obtenta, mandata ab eodem accipiat, quin 
teneatur postea stare aliis mandatis ex parte Superioris super- 
venientibus. 

§ 3. Quod si in casu aliquo extraordinario hie recursus sit 
moraliter impossibilis, tune ipsemet confessarius, excepto casu 
quo agatur de absolutione censurae de qua in canone 2367, po- 
test absolutionem concedere sine onere de quo supra, iniunctis 
tamen de iure iniungendis, et imposita congrua poenitentia et 
satisfactione pro censura, ita ut poenitens, nisi intra congruum 
tempus a confessore praefiniendum poenitentiam egerit, ac 
satisfactionem dederit, recidat in censuram. 


This canon is of paramount importance; however, it would 
not be practical to comment on it in an extensive manner 
here. I shall merely discuss two points which are really 
fundamental: a) which are the penalties ab homine for which 

recourse is always necessary? 


b) which penalties can a confessor remit in 
urgent cases? 


a) Recourse is certainly necessary in case of censures 
ferendae sententiae once they have been inflicted. The latae 
sententiae censures established by way of particular precept 


are still the object of discussion due, it seems, to the silence 
of the Code. 
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Let us consider four cases which canon 2217, $1, contem- 
plates: three of the cases are clearly specified by the wording 
of the canon, but one is left undetermined, thus giving origin 
to the controversy. These are the four cases: 1) penalties 
latae sententiae established by common law; 2) penalties 
ferendae sententiae established by common law; 3) penalties 
latae sententiae established by a particular precept; 4) 
penalties ferendae sententiae established by a particular pre- 
cept. Since cases 1), 2) and 4) are clearly determined by the 
canon, let us study case 3), about which the Code says 
nothing. 

The fact that a penalty has been established by a particular 
precept seems to suggest that such penalty is ab homine and, 
as such, reserved. And yet, in order to be a latae sententiae 
penalty, it should be subject to canon 2245, § 4, and so be, in 
certain cases, of a non-reserved character. The contradiction 
is evident: on the one hand, this penalty would be reserved, if 
considered as ab homine; on the other hand, if its reservation 
is not. clearly indicated and is a penalty latae sententiae, it 
would not be reserved. Hence the solid probability of the 
opinion which, considering such a penalty as a jure, gives to 
case 3) of canon 2217, § 1, an interpretation which is in con- 
formity with canon 2245, §4. This opinion is very common 
today and is held by some authors.*® 


b) The confessor can absolve in the sacramental forum, in 
urgent cases: 1) all censures latae sententiae a jure, even if 
reserved most specially or reserved to the Ordinary, including 
the censure incurred for false accusation of sollicitation. This 
case, however, reserved to the Holy See by canon 2363, re- 
quires some special consideration. In fact, absolution could 
not be given if the conditions mentioned in said canon are not 
verified: 


40B. J. Moriarty, The Extraordinary Absolution from Censures, The Catho- 
lic University of America, 1938; C. J. Stadalnikas, Reservation of Censures, 
The Catholic University of America Press, 1944. 
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_.. nequit ullo in casu absolvi, nisi falsam denuntiationem 
formaliter retractaverit, et damna, si qua inde secuta sint, pro 
viribus reparaverit, imposita insuper gravi et diuturna poeni- 
tentia, firmo praescripto canonis 894. 


Therefore, in order to absolve from this penalty, even in an 
urgent case, it will be necessary that absolution be preceded 
by formal retraction (a promise to do so would not be sufii- 
cient) and that a grave and long penance be imposed. The 
sin remains reserved to the Holy See ratione sui, but this 
reservation ceases, in conformity with canon 900, if the faculty 
to absolve the sin could not be obtained without causing 
serious inconvenience to the penitent. 2) The confessor can 
also absolve from censures latae sententiae already declared. 
Let us observe again that if such penalties have already been 
remitted in the internal forum, they can nonetheless be urged 
by the competent Superior in the external forum any time the 
absolution in the internal forum cannot be proved or legiti- 
mately presumed. 

Faculty to absolve from censures ferendae sententiae al- 
ready inflicted by sentence or precept is commonly denied to 
confessors. But there are some well known authors *! who 
follow the opposite opinion based, they say, on the mind or 
spirit of the canon. 

Finally, a word on vindictive penalties. Canon 2289 states: 


Poena vindicativa finitur eius expiatione vel dispensatione 
ab eo concessa qui legitimam habeat dispensandi potestatem 
ad normam can. 2236. 


According to canon 2290, 


§1. In casibus occultis urgentioribus, si ex observatione 
poenae vindicativae latae sententiae, reus se ipsum proderet 
cum infamia et scandalo, quilibet confessarius potest in 
foro sacramentali obligationem servandae poenae suspendere, 
iniuncto onere recurrendi saltem intra mensem per epistolam et 
per confessarium, si id fieri potest sine gravi incommodo, re- 


41 Cf. Cappello, o. c., n. 133, 5. 
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ticito nomine, ad S. Poenitentiariam vel ad Episcopum facul- 
tate praeditum et standi eius mandatis. 

§ 2. Et si in aliquo casu extraordinario hic recursus sit im- 
possibilis, tune ipsemet confessarius potest dispensationem 
concedere ad norman can. 2254, § 3. 


Unlike the nature of censures, all vindictive penalties are 
per se reserved (cf. c. 2289, which refers us to c. 2236), and the 
confessor, in contrast to the Ordinary (cf. c. 2237), never has 
the faculty to dispense from them, except as provided in 
canon 2290, when recourse is impossible. 

The problems presented by this canon are similar to the 
ones presented by canon 2254. We shall only note that in 
regard to vindictive penalties in urgent cases, the confessor 
can only per se suspend the vindictive penalty, not dispense 
from it, except in the exceptional case in which recourse is 
impossible. 


Decrees and Berisinns 


CANONICAL 


SACRED MUSIC 


Under date of Dec. 25, 1955 the Holy Father issued the Encycli- 
cal Musicae Sacrae. After an Introduction, in which he sets forth 
the circumstances and the reason for the publication of this En- 
cyclical, the Holy Father proceeds to lay down certain basic princi- 
ples regarding the fundamental relations between music and religion. 
After a broad consideration of art in relation to the end of man he 
makes specific application of these principles regarding art to sacred 
music. In the following section of the Encyclical the Holy Father 
makes further practical applications with regard to appreciation of 
the various forms of sacred music. First he discusses the use of 
Gregorian Chant in the Latin Rite as envisaged by the Church. 
Thereafter he discusses polyphonic music and the use of musical 
instruments. Finally he takes up the matter of the use of hymns 
in the vernacular, recommending them outside of solemn cere- 
monies. To provide for the execution of these decrees he ordains 
that the local Ordinaries have the right and the duty to establish 
Scholae Cantorum, especially in the cathedral church and in the 
more important churches of the diocese. Where it is impossible to 
have such Scholae or to train boys for a choir it is permitted to use 
mixed choirs of men and women, provided the choir is away from 
the sanctuary and in a place reserved for it alone and that there 
be separation of the men and women. Candidates for the priest- 
hood are to be given a good training in sacred music by expert 
teachers. The best qualified seminarians and religious are to be 
sent to schools of sacred music. The local Ordinaries are also to 
appoint a representative to investigate and to report on faithfulness 
to the legislation on church music and to see to its faithful execu- 
tion. Finally they are to foster and help groups that have been 
organized to spread the knowledge and appreciation of sacred music. 


* * * * * 
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CHANGE IN CANADIAN TRIBUNALS 


By Decree of the Sacred Congregation for the Sacraments, dated 
Dec. 14, 1955, it is established that beginning Jan. 1, 1956 there 
is to be a Tribunal in the city of Edmonton for cases of first instance 
arising in the Province of Edmonton, which previously were sent to 
Vancouver. The Tribunal of Vancouver, from that same date, re- 
mains competent in first instance for cases arising in the Province 
of Vancouver. The Court of Appeal for the Tribunal of Edmonton 
is Toronto, saving always the right to appeal directly to the Sacred 


Roman Rota. 
* * * * * 


PROSCRIPTION OF BOOKS 


Under date of Jan. 23, 1956 the Holy Office condemned and 
placed on the Index certain books by Dr. A. Hesnard: Morale sans 
peché (Presses Universitaires de France, Paris, 1954); L’univers 
morbide de la faute (ibid., 1949); Manuel de sexologie normale et 
pathologique (Payot, Paris, 1951). Under date of Feb. 11, 1956 it 
also condemned and placed on the Index the work of Aldo Capitini, 
Religione Aperta (Guanda, 1955). 


* * * * * 


CENSURE OF BOOKS 


On Feb. 13, 1956 the Holy Father delivered an Allocution to mem- 
bers of the clergy assigned to the criticizing of books, who were 
gathered in Rome for a meeting. In this Allocution he saluted them 
as cooperators in his pastoral mission and gave them norms to guide 
them in their work. The first maxim is to act without passion or 
partiality. The second is to consider that a man says or writes 
what he thinks. The person of the author, his life, his tendencies 
should not be the point of departure, but the work and what is 
therein set forth. The third maxim is: “ above all charity.” 


* a, * * * 
“ETHIC OF THE SITUATION ” 


An Instruction of the Holy Office, under date of Feb. 2, 1956, 
regarding the doctrine of “ Ethic of the Situation” is directed to 
all Ordinaries and to Teachers in Seminaries, in Athenaea or in 
Universities and to those who teach in Houses of Studies of Reli- 
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gious Communities. The Holy Office states that in many regions 
there has begun to be spread even among Catholics an ethical sys- 
tem which is contrary to the ethical teaching and its application 
which is taught in the Catholic Church. This system is commonly 
called “Ethic of the Situation,” and is said not to depend upon 
principles of objective ethics, which ultimately is founded on “ Be- 
ing,” and to be, indeed, equal to or even superior to objective ethics. 

The ultimate and decisive norm for this system is not an objec- 
tively right order, determined by the law of nature and with cer- 
tainty known from this law, but some inner judgment and light of 
the mind of each individual whereby, placed in a concrete situation, 
he knows what is to be done. This final decision, therefore, is not, 
as in the case of objective ethics, an application of an objective law 
to a particular case, considering and weighing, according to the 
rules of prudence, the particular factors of the “ situation ”; but an 
immediate internal light and judgment. This judgment, at least in 
many cases, finally depends upon no objective norm, outside of man 
and independent of his subjective persuasions, for its objective 
rightness and truth. 

The Holy Office, therefore, forbids this doctrine of the “ Ethic of 
the Situation,” by whatever name it is called, to be taught and 
approved in Universities, Athenaea, Seminaries and Houses of Re- 
ligious Formation, or to be propagated and defended in books, 
dissertations, conferences, or any other manner. 


CIVIL 


ADOPTION AND CONSENT 


The Supreme Court of Indiana has held that natural parents do 
not have an absolute right to revoke their consent to an adoption 
prior to the entry of a final decree. The Court declared that there 
was no basis either in the statute or in reason for a rule which 
would permit the parents arbitrarily to change their minds about 
their consent. In fact, such a rule would nullify the purpose of 
obtaining a consent in advance of placement of the child in the 
home of the adopting parties. Qualified prospective parents would 
even be discouraged from seeking children through adoption. The 
trial period is not established to permit the natural parents to con- 
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sider the advisability of their consent. They have ample time to do 
that before signing the consent. In the absence of fraud and duress, 
therefore, they cannot revoke it later. 


* * * * *% 


WHEN IS A CHILD A PERSON? 


The recent trend, contrary to the decisions on the books in many 
American jurisdictions, is to allow a child a right to sue for pre- 
natal injuries. The Kentucky Court of Appeals has permitted the 
administrator of a stillborn baby to maintain an action for injuries 
en ventre sa mére allegedly resulting in its death. The Court 
adopted the so-called “ viability doctrine,” i.e. if the unborn child 
is capable of living independently it is a person in the eyes of the 
law and may maintain an action, when born, for prenatal injuries, 
or, as in the case before the court, may have an action maintained 
for it for wrongful death. The child in the case in question was 
alleged to have died as a result of injuries caused by the accident 
in which the mother received fatal injuries two days before the 
child was born. The precise issue before the court was whether an 
unborn child was a “person” within the meaning of Kentucky 
constitutional and statutory provisions relating to wrongful death. 
The Court adopted the rule that an unborn child is a “ person ” if it 
has reached the prenatal stage of viability. 


* * * * # 


TEACHERS IN RELIGIOUS GARB 


The Kentucky Court of Appeals has held that neither wearing of 
religious garb nor donation of their compensation to religious orders 
prevents nuns from teaching in the public schools. The courts of at 
least five other states have considered this question and only New 
York and New Mexico have ruled against the practice. The Ken- 
tucky Court distinguishes each of these decisions on the ground that 
they dealt with regulations forbidding teachers to wear distinctive 
church garb. The New Mexico decision seemed to treat the ad- 
ministrative regulation as though it had been issued after the suit 
had been filed, and considered rather the question of constitution- 
ality. The sisters’ pledge of all their funds to their religious orders 
posed what the Kentucky court considered the “ more difficult ques- 
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tion,” but the court held that to deny the sisters a right to con- 
tribute their earnings to a religious body would be unconstitutional. 


* * * * * 


CHANGE OF CHILD’S NAME 


The Massachusetts Supreme Judicial Court in a case of first im- 
pression has held that equity has power, even in the absence of a 
statute, to grant a divorced husband an injunction barring his 
former wife from registering their children in school under her new 
husband’s surname. Usually the cases in which the right of one 
spouse to change a minor child’s surname against the will of the 
other spouse have come before the court under a statute expressly 
authorizing such relief or in connection with a divorce proceeding 
as incidental relief. While under Massachusetts law a person can 
change his name at will, provided his purpose is not dishonest, it 
does not follow, the Court reasons, that a parent may change a 
child’s name before the child is old enough to make his own choice. 
Further, where a divorce is involved, a father’s ties to his children 
might be weakened and perhaps destroyed by a change of name. 


* #* * * a 


INDICTMENT BASED ON HEARSAY 


The Supreme Court of the United States has held that neither 
the Fifth Amendment nor any other constitutional provision re- 
stricts the kind of evidence upon which grand juries may act, and 
that, consequently, a federal indictment can be based entirely on 
hearsay evidence. The grand jury procedure required by the Con- 
stitution, says the Court, was intended to make it operate “ sub- 
stantially like its English progenitor.” English grand juries were 
not hampered by rigid procedural or evidentiary rules. Indeed, 
grand juries were permitted to act on their own knowledge and on 
such information as they considered satisfactory. 


* * * 7 * 


LIMITATIONS ON TESTIMONY 
The California District Court of Appeals has held that a phy- 
sician’s derogatory statements about a fellow doctor, made in a 
California workmen’s compensation report, cannot be the basis for 
a medical society disciplinary proceeding; for the report, like testi- 
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mony, is privileged. The Court reads the medical association’s 
by-law providing for expulsion of a member if in his testimony 
before a court or other judicial body he “ disparages, by comment 
or insinuation, another physician,” as not interfering with the ju- 
dicial process. If parties and witnesses were subject to slander and 
libel actions for utterances made in a judicial proceeding the ad- 
ministration of justice would be hampered and the judicial process 
throttled. Consequently, under the same public policy, the medical 
association could not make a by-law which would define the duties 
of witnesses and prescribe penalties for the violation of such duties. 


* * * * * 


BRAINWASHING 


“ Brainwashing ”’, a term familiar to us since the Korean War, 
was not raised by the accused in the first case in the United States 
Court of Military Appeals involving a Korean War “ turncoat GI.” 
The accused did not raise questions of torture or brainwashing. He 
did not contend that the offense with which he was charged had 
been committed because he was compelled to do so by torture, by 
deprivation of food or medicine, by incessant interrogation, or by 
Communist “ political education.” The Court, therefore, did not 
need “ to determine the legal consequences of coercion, either men- 
tal or physical, or the legal effects of such subjective influences as 
the ‘fence complex.’” The legal problem, consequently, is still to 


be resolved. 
+ * * . 7 * 


BLOOD-TESTS FOR IMMIGRATION 


The United States District Court for the Southern District of 
New York has condemned as an unconstitutional discrimination 
based on race the use by the Immigration Service of blood tests 
with regard to Chinese seeking admission to the United States as 
children of citizens, when under the same circumstances blood tests 
would not be used for white persons. The Court said: 

They (the three Chinese applicants) made an affirmative showing of 
paternity that would have been sufficient but for the requirement that 
they submit to blood tests. They have been excluded. Members of the 
white race in exactly the same position are admitted. The Chinese and 
white persons thus differently treated constitute a single class but for 
their color. The Chinese of this class are excluded and the whites ad- 
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mitted. That constitutes a deliberate strict enforcement of the immigra- 
tion laws in the case of Chinese and a deliberate loose one in the case of 
whites. .. . Such a practice violates the Constitution. 


% * * + + 


RACIAL DISCRIMINATION 


The Municipal Court of the City of New York, Borough of Man- 
hattan, was faced with a situation in which a white woman and her 
negro husband were refused lodging at a hotel and‘ both sued for 
damages under the state’s civil rights law. It was easy to decide 
that the negro husband was entitled to damages. The question was 
whether the white wife had an action if she was discriminated 
against because of her color. The Court held that the modern view 
of the application of discrimination statutes is that discrimination 
can be a two-edged sword. The New York statute says discrimina- 
tion is prohibited against ‘“ any person” by reason of race, color or 
religion and covers practices employed either “ directly or indi- 
rectly.” The Court went on to hold that each of the parties was 
rejected because of his respective color and that this violated the 
statute because the law looks with favor upon marriage “ and New 
York does not frown upon an interracial marriage.” 


* * = = * 


COMPULSORY TESTIMONY ACT 


The United States Supreme Court has held that the Compulsory 
Testimony Act is not unconstitutional. Since the Act protects 
against criminal prosecution based upon compulsory testimony it 
accomplishes the purpose of the Fifth Amendment’s privilege 
against self-incrimination. Furthermore, the Act prohibits State 
prosecutions, for this is within the scope of Congress’ authority in 
enacting it as a national security measure. The dissenting Justices 
felt that “the right of silence created by the Fifth Amendment is 
beyond the reach of Congress.” 


* * * * * 


COPYRIGHT ACT 


The Federal District Court for Southern New York was faced 
with the problem of “pirated” records. Since the Copyright Act 
does not include a mechanical reproduction in its definition of a 
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“copy,” a recording of a musical composition is not a “copy ” 
thereof and owners of copyrights on musical compositions have no 
right of action for infringement against retailers who sell records 
“pirated” from authorized recordings. No recovery has ever been 
authorized against those who obtain the records from the manufac- 
turer for resale. 


* * * % * 


FINANCIAL INABILITY AS DEFENSE 


The United States Court of Military Appeals, considering a case 
involving the offense of “ failure to obey ” mentioned in Art. 92 of 
the Uniform Code of Military Justice, found that while the article 
in question involves no element of “ intentional defiance ”’ neverthe- 
less impossibility of performance is a good defense. The case in- 
volved a marine who did not obey an order that he purchase two 
new uniforms and who alleged financial inability. 


* * # bd # 


AGREEMENT NOT TO COMPETE 


The United States Tax Court has held that sellers of a going 
business can execute a separate document and accept separate con- 
sideration without losing their right to capital-gain treatment of 
the amount paid for their covenant not to compete. The controlling 
factor is the importance of the covenant to the transaction. If it is 
essential to the protection of the investment of the purchaser, it is 
part of the sale of capital assets. 


* % * # # 


REDISTRICTING VOTING DISTRICTS 


The Federal District Court of Hawaii reads the Supreme Court’s 
recent decisions on the rights of Negroes as indicating a new trend 
in the enforcement of constitutional rights. It, therefore, decides 
that the time has come for the courts to take action under the Fifth 
and Fourteenth Amendments and to order Hawaii’s Legislature to 
comply with the direction in the Territory’s Organic Act for periodic 
reapportionment of legislative representation on the basis of popu- 
lation and remove disproportionate legislative representation trace- 
able to outmoded voting districts. A further consideration is that 
the Territory of Hawaii does not bear the same relation to its 
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federal district court as, e.g., the State of Illinois bears to a federal 
court within its boundaries. 


* = * - * * 


CONVICTION RAISED ON RETRIAL 


The Court of Appeals for the District of Columbia Circuit has 
upheld a first-degree murder conviction entered on retrial of a de- 
fendant who had appealed successfully from a second-degree murder 
conviction. The Court followed the rule of the case in Trono v. 
US., although it was based upon the opinion of only four justices 
who joined in the “ opinion of the court.” Mr. Justice Holmes con- 
curred only “in the result,” but six months earlier he had defended 
the doctrine applied in the Court’s opinion. This is the basis for 
the generally accepted rule that a criminal defendant who appeals 
from a conviction for a lesser offence included in the one for which 
he was indicted can be convicted of the greater offence on retrial. 


THomMaAs OwEN MARTIN 


Bonk Reviews 


DE CESSATIONE IMPEDIMENTI DISPARITATIS CULTUS 
in extraordinariis Territorii Circumstantiis. Gonzalvus A. Raams- 
donk, O.F.M.Cap. Ius Seraphicum, 1955, Roma. Pp. viii-106. 


Dissertations approved for publication by Universities usually 
carry with them a recommendation for a better than average study. 
The above mentioned dissertation is undoubtedly one of the best 
studies in Canon Law in recent years. 

After the conclusion of World War II there were several topics of 
urgent concern in countries which had been invaded. The author 
of this dissertation considers but one of these topics, namely, the 
marriage of Catholics with pagans in Indonesia. During the war, 
practically no priests were available as witnesses to such marriages 
and no dispensatory authority was at all accessible. After the con- 
clusion of the war, the question arose regarding the validity of these 
marriages entered into contrary to the invalidating law of disparity 
of cult. 

The basis of the case in favor of the validity of marriage in these 
circumstances is found in the proper use of epicheia. It is in the 
discussion of the elements of epicheia and its application to invali- 
dating laws that the author contributes his best efforts and arrives 
at his best success. Except for technical books and articles on 
epicheia, no recent work has as detailed and as careful a delineation 
on this subject as the author’s dissertation. On this matter alone 
the author should be highly commended. 

The author concludes that epicheia can be used in regard to the 
diriment impediment of disparity of cult. He discusses both sides 
of the question citing and criticizing the position of commentators 
before and after the promulgation of the Code of Canon Law. He 
likewise investigates the proper purpose of invalidating laws and he 
adopts the view that in the basic conflict between the prohibition 
of invalidating laws and the essential rights of nature, the latter 
prevail ultimately. This view is acceptable if the legal means of 
dispensation, etc., are entirely and completely inaccessible. Of 
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course, extreme care must be used lest abuse and self-favor unduely 
influence decisions relative to epicheia. 

There is no index other than the general table of contents. The 
bibliography is satisfactory but it is not in any sense complete. 
But all the really important books and articles are cited including 
the excellent work of Dr. Riley, The History, Nature and Use of 
Epikeia (sic) in Moral Theology. 


ON THE NATURE OF MAN. Dagobert D. Runes. Philosophi- 
cal Library, New York, 1956. Pp. 105. 


Reading of the author’s essay on primitive philosophy left this 
reviewer with a decided feeling of distress. The author’s considera- 
tion of the early state of man is discouraging. He is in little sym- 
pathy with anthropological studies and his point of view stresses 
the fears of early man. 

In the matter of law, the author states as his opinion that it was 
used as a straight jacket to compell the weak to minister to the 
wants and desires of the strong. No historian of law will readily 
accept such a view. The great legal systems of the ages, while 
occasionally cruel and rigid, were not introduced primarily to crush 
but rather to establish and maintain order in society. Even where 
slavery was admitted as a legal institution, the rights of slaves as 
men were not completely ignored. 

The author concludes his essay with a long series of matter ar- 
ranged as epigrams. Some of these are worth reading, others are 
not. Cynicism underlies a number of them. The reading public 
could do well with a book on the subject considered by the author 
but the reviewer doubts whether the present essay will enlighten or 
instruct. 


DE CONDITIONE CONTRA MATRIMONII SUBSTANTIAM. 
Dinus Staffa. Editio Secunda. Apud Custodiam Librariam Pont. 
Instituti Utriusque Turis, 1955. Pp. 55. 


The author of this pamphlet is an Auditor of the Sacred Roman 
Rota and director of the course of studies conducted by the same 
Rota. It, therefore, could be expected that the doctrine the author 
supports reflects the opinion of this judicial body. For this reason 
alone this pamphlet should be studied. While it is true that tri- 
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bunals lower than the Rota should reach their judgments on the 
basis of evidence presented to them, it is useful to know the pre- 
vailing opinion of the Rota. 

The consideration of a condition contrary to the substance of 
marriage is an important point not only in itself but also in regard 
to the frequency with which it is proposed to the diocesan tribunal. 
Ordinarily such a condition is considered as a separate category 
without direct reference to the limitation of matrimonial consent. 
The author establishes this direct reference and clearly proves that 
such a condition is necessarily destructive of the complete consent 
required for the validity of marriage. Hence, any previous condi- 
tion contrary to the substance of marriage, no matter how it is 
formulated, destroys matrimonial consent. 

The author’s footnotes should be studied carefully. They contain 
citations from the Decree of Gratian, the Decretals, papal docu- 
ments and allocutions, authors, both theological and canonical, and 
decisions of the Rota. Judges of diocesan tribunals and professors 
of Canon Law will find this pamphlet of extraordinary value. 


CASES ON CONSTITUTIONAL LAW by Dudley O. McGovney 
and Pendleton Howard. Third Edition. The Bobbs-Merrill 
Company, Inc., Indianapolis, Ind., 1955. Pp. xxviii-1292. 


The standard work on Cases of Constitutional Law of Dudley O. 
McGovney, formerly Professor of Law at the University of Cali- 
fornia, has undergone some changes in the edition published by 
Professor Pendleton Howard of the University of Southern Califor- 
nia. These changes were necessitated by the more recent decisions 
of the Supreme Court of the United States. There is no real loss 
here for many of these matters are considered in separate course in 
the curriculum of law schools. 

There are twelve chapters dealing with cases in constitutional 
law. They begin with the judicial process in constitutional cases 
and end with the amendment of the Constitution. Most of these 
chapters are divided into sections. 

Many of the cases mentioned in this book are already known and 
for the most part studied in law schools. Attention, however, should 
be called to the report of the case of Bolling v. Scharpe where Mr. 
Chief Justice Warren of the Supreme Court declared segregation of 
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the races in public schools is criconatiiaeinele This decision is spe- 
cifically in reference to the law of the District of Columbia but it 
was issued together with a broader decision outlawing segregation 
in public schools in the various States where it existed. 


The notes of the author are a real contribution to the understand- 
ing of the cases they annotate. In many instances parallel and 
auxiliary sources are set down to show the trend and the consistency 
of the courts. There must be, of course, some difference of opinion 
in and among the courts themselves. : 

A table of cases, either printed in the text or referred to in the 
editorial notes, is provided. An index of topics and their divisions 
is entirely satisfactory. This volume should be found in all law 
libraries and it could well be indicated as required reading for law 
students. 


NEUESTE KIRCHENRECHTS-SAMMLUNG von Suso Mayer, 
O.S.B. Dritter Band, 1940-1949. Verlag Herder, Freiburg, 1955. 
Pp. 512. 


This volume is a continuation of the author’s digest of papal 
documents, authentic interpretations and authoritative decisions 
from 1940 to 1949. In some instances documents are printed in 
full. 


The usefulness of publications of this kind is obvious. Some diffi- 
culty of language, however, will be encountered in this country since 
the volume is completely in German. Had some Latin questions 
and responses been retained in their original language, wider use of 
this digest would have been possible here. However, professors and 
officials who could reasonably be expected to read German will find 
this book of considerable value. 

The order followed is the order of the canons of the Code of 
Canon Law. 


A chronological table of official documents gives ready access to 
the content of the digest. The index is, in a special way, satisfac- 


tory for it not only gives the proper page but also the pertinent 
canon. 
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THE CHURCH TEACHES. Documents of the Church in English 
Translation by the Jesuit Fathers of St. Mary’s College, St. 


Marys, Kansas. B. Herder Book Co., St. Louis, Mo., 1955. Pp. 
xiv-400. Price $5.75. 


It is entirely proper that from time to time the teaching authority 
of the Church should be stressed. It is, perhaps, in this light that 
the book under review has its up to date and practical importance. 
Various movements in the Church, all of which have their admira- 
ble purpose, need to be guided by the doctrinal and moral authority 
resident in the Pope and Bishops. No single theologian nor clearly 
established school of theology can in any real sense at all be com- 
pared with the actual authority found in the teaching office of the 
Church. Hence, it is of importance that the leaders of these various 
movements in the Church and their associates know precisely what 
the Church teaches in regard to their specific goals and what princi- 
ples are to be applied when such specific teaching is perhaps un- 
available. 

To considerable extent, the documents contained in this book are 
translations from Denzinger’s Enchiridion symbolorum. Naturally, 
every one with a definite purpose in mind will look to see whether 
his definite subject is translated fully and made available to the 
English reading public. Disappointments are thus likely to arise 
since a complete translation of the Enchiridion is not intended by 
the translators. A case in point is the section devoted to the Church 
itself. This section comprises better than fifty pages of selected 
documents but it obviously cannot include all the documents which 
bear on this subject. Hence, some indulgence must be accorded the 
translators and deference should be paid to their judgment. What 
is offered in the separate sections of this book is carefully and accu- 
rately translated. Thanks are due to the translators for presenting 
a book useful to students and lay organizations. 

The whole system as such of dogmatic and moral doctrine is con- 
tained in this book. Marginal numbers align this book with the 
Enchiridion. 

There are two indices; a topical index and a general index. The 
topical index is perhaps better arranged and more easily used. The 
general index is satisfactory in content but it will require some 
concentration before it can be readily employed. 

The publisher of this book should be encouraged to entertain sug- 
gestions for the translation of other Enchiridia useful to the study 
of Catholic doctrine and literature. 

Epwarp ROELKER 


Chronicle 


GENERAL 


Tributes and prayers from the entire country marked the 80th birthday 
of Pope Pius XII. Several United States Senators extolled His Holiness on 
the floor of the Senate and their words were printed in the Congressional 
Record. President Eisenhower sent personal greetings to him through a 
special representative, Mr. John A. McCone, sent to the Vatican for that 
specific purpose. 

* * * * 2 


The Master General of the Dominican Order, the Most Rev. Michael D. 
Browne, O.P., dedicated the new seminary of the Province of St. Albert the 


Great in Dubuque, Iowa. 
* x * * * 


DIGNITIES 


Monsignor (Rear Admiral) Sheehy, Head of the Department of Religious 
Education at The Catholic University of America, has been elected President 
of the Military Chaplains Association. 


* * * * = 
The Most Rev. Maurice Schexnayder has been named by Pope Pius XII to 
succeed Bishop Jules B. Jeanmard who retired because of age and ill health. 
* * * * * 
Archbishop Roy of Quebec has been named Primate of Canada and his 
Archidiocese was named the Primatial See of Canada. 
* * * * * 
The Very Rev. Raymond Hunt, O.M.I., was re-elected as Provincial of 
the Eastern Province of the Oblates of Mary Immaculate. 
* * * * * 
Monsignor DeBlanc has been named Director of the N.C.W.C. Family Life 


Bureau. He succeeds the Rev. Edgar Schmiedeler, O.S.B., who served in 
that post for twenty-five years. 


* * * * * 


Bishop Morkovsky, Auxiliary Bishop of Amarillo, Texas, was consecrated 
February 7 by His Excellency the Apostolic Delegate. 


* * * * * 


Auxiliary Bishop Leven of San Antonio was consecrated Bishop on February 
8 in Oklahoma City by Bishop McGuinness. 


* * * * * 
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Bishop Eustace Smith, O.F.M., was consecrated by His Excellency the 
Apostolic Delegate. Bishop Smith is the first Bishop of the Vicariate Apos- 
tolic of Beirut for Latin Rite Catholics in Lebanon. 


* * * * * 


Archbishop O’Boyle of Washington, D. C., has been named an Assistant at 
the Papal Throne by Pope Pius XII. 


* * * * * 


Monsignor Lawrence Schott of Harrisburg has been named Auxiliary Bishop 
of Harrisburg, Pa., by Pope Pius XII. 


* * * * * 


Cardinal Spellman presided at the 50th anniversary of ordination of the 
Very Rev. Thomas Plassman, O.F.M., of St. Bonaventure’s University. 


* * * * * 


Monsignor Donald A. MacLean of The Catholic University of America, 
author of many books and prominent in the field of Ethics, will retire from 
the University in June after 33 years of service there. 


* * *x * * 


The Rev. Adolph Hrdlicka, O.S.B., has been appointed President of St. 
Procopius College. 
* * x * * 


The following priests of the Archdiocese of Boston have been named 
Domestic Prelates: James Cassidy; Joseph Curtin; Hugh Doyle; William 
Foley; Thomas Garrahan; John Mahoney; Arthur Mercier; John Murray; 
Albert Shea; and Andrew White. 


* x * * * 


The following priests of the Archdiocese of Washington have been named 
Domestic Prelates: Philip Brown; Joseph Denges; John Tracy Ellis; Elmer 
Fisher; the Very Rev. Philip Hannan; Joseph Kennedy; Louis Miltenberger ; 
Peter Rakowski; Edward Roach; and the Very Rev. John Spence. The 
Reverends George Gingras and John Roeder were named Papal Chamberlains. 


* * * * * 


The following priests of Oklahoma were named Domestic Prelates: Charles 
Buswell; Cecil Finn; Gilbert Hardesty; A. Isenbart; Don Kanaly; S. Leven; 
S. F. Luecke; Gavan P. Monaghan; B. Murtaugh; Wilham Reid; James 
Rooney. Monsignor Leven has since been named Auxiliary Bishop of San 


Antonio. 
* * * * x 


The Rev. Wilfred Craugh and James Aniff of Rochester, N. Y., were named 
Prothonotaries Apostolic. The following priests of the same diocese were 
named Domestic Prelates: Charles Azzi; Edward Ball; John Ball; Charles 
Boyle; Francis Burns; Joseph Curtin; Laurence Gannon; Francis Hoefen; 
Gerald Lambert; John Maney; Patrick Moffatt; George Predmore; Arthur 
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Tatigan; John Randall; and Frederick Straub. Five priests of the diocese 
were also named Papal Chamberlains. They are the Reverends: Gregory 
Dugan; Patrick Flynn; John McCafferty; Emmett Murphy; and Leslie 
Whalen. 


* * * * * 


The following priests of the diocese of Worcester have been named 
Domestic Prelates: J. Deery; E. Gravel; J. Gilgrain; J. Kennedy; J. Lynch; 
and D. Sullivan. Five priests of the same diocese were named Papal 
Chamberlains. They are the Reverends: D. Bushey; M. Carney; D. Elwood, 
J. O’Brien; and D, Sherin. 


Romarus W. O'BRIEN, O.Carm. 


* * * * * 


